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Digests of Recent Opinions 


REAL PROPERTY — A restraint 
on alienation of an estate in fee 
simple which is or but for the 
restraint would be indefeasible, 
is valid if, and only if, among 
other things, the restraint is 
reasonable under the circum- 
stances. 

—In determining whether a re- 
straint on alienation is valid 
each case must be examined in 
the light of its own circum- 
stances to determine whether 
the object sought to be accom- 
plished is worth attaining at the 
cost of interfering with the 
freedom of alienation or wheth- 
er the interference is so slight 
as not to be material. 

—A provision that an owner in 
fee simple will not sell without 
first offering to sell to some 
designated person at a fixed 
price or percentage of price of- 
fered by another is valid only 
if reasonable and can be justi- 
fied. 

—Held, absence of showing of pur- 
pose of restraint on aliena- 
tion, lack of clarity thereof, 
lengthy duration, and inade- 
quacy of price fixed make right | 
of preemption here involved | 
unreasonable, unjustified and 
invalid. | 

REAL PROPERTY— ESTATES— 
While passage of time alone will | 
not invalidate a naked power of | 
sale, an exercise thereof, to be! 
valid, must be in aid of testa- 
mentary objects or purposes for 
which the testator intended the 
power to be used. 

—Purported exercise of power of 
sale 15 years after death of tes- 
tator, when nothing remained to 
be done to carry out testator’s 
intentions and which was not 
intended to convert the realty 
into cash within a reasonable 
time for convenience of the de- 
visees, is ultra vires and invalid. 

st from an opinion by 
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iff sued C.D. for partition, 
unting and other relief, all 
e had title to 7/9 of 
olved by virtue of a con- 
> made to him by the wid- 
hildren of Leo H. Black 
r4 t challenged plaintiff’s 
alleged he had an option 
chase the lands under an 
ent made in 1934 and also 
act with the executrices of 
ul of Leo and that plain- 
title was subject to these 
Defendant filed a third 
complaint against the ex- 
cés individually and as ex- 
s. Several other cross- 
Ns and counter-claims were 
“c. The trial court determined 
st Ine agreement of 1934 was in- 
unenforceable, that the 
nts held a 2/9 interest in 
by virtue of a convey- 
n Faythe Black in 1947, 
“re entitled to a convey- 
oO the other 7/9 under the 
2 t of Sale from the execu- 
Plaintiff appealed and de- 
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‘ack who died in 1914 sur- 
»,. -¥ 41 children. She devised 
Poak pe sons, Colin, Leo and 
“ #Tank died intestate and 
led in 1933 survived by 
theese others and sisters. Prior 
~“*0 Colin had sold his inter- 











ARE WE GETTING TOO 
| MANY OPINIONS 


est to Leo and Frank. Defendant| by Hon. Mark A. Sullivan Jr.* 
C.D., one of Frank’s brothers, was} An acute problem facing our 
appointed administrator of his| judicial system today is the 
estate. As part of settlement of| surging tide of case law that is 
the estate an agreement was en-| being continuously added to our 
tered into between all the broth-/| official reports. While the phe- 
ers and sisters whereby the lands|nomenon is national in scope, | 
involved were conveyed to Leo, he| this discussion will be limited to| 


and his wife Faythe agreeing that|the problem as it affects the | 








if he or his heirs at any time| bench and bar in New Jersey. 
thereafter decided to sell the pro- Back at the turn of the cen-j| 
perty, the other parties or their|/tury it was not an uncommon |} 


boast for an attorney to make| 
that he had read every case in, 
New Jersey Official Reports. Our | 
system of reports goes back to} 
1790 and in the entire span of | 
its existence up to 1900, all of} 
the reported cases in this State | 
were included in 64 volumes of | 
Law reports and 59 volumes of | 
Equity reports. This is slightly 


Survivors would have an option| 
for six months prior to such sale | 
to purchase the property for $6,- 
500. The agreement further pro- 
vided the option right was to be 
exercised first by the other par- 
ties or their designee, then by a 
majority if they could not agree, 
then by defendant C.D., and lastly 
by the individual survivors in| 
order of seniority if not exercised | more than one volume a year for | 
by the prior option holders. }the period in question. The| 
(Conti q wear = | quickening pace of modern | 
ontinued on page <, COl. 1) | times, the population growth, | 
|and business and industrial de- 

|velopment were reflected in in-| 


Unsatisfied Claim And | 


Judgment Fund Board | creased litigation, so that up to| 
Regulation September 1948, our case law 











stood at 137 volumes of Law 

r : aS | reports and 142 volumes of Equity 
The Unsatisfied Claim and) reports, with 26 volumes of Mis- 

Judgment Fund Board has adopt-| cellaneous reports added on. 

ed the following regulation under |} —————— 











| R.S. 39:64.1 to implement R.S.| (Continued on page 3, col. 1) 

| 39:6-65 as amended by Chap. 99,| 5.4... s,.. sf Maw Jerse 

P.L. 1958: | same ee 
REGULATION 'Notice Re: Essex District | 


Number I - August 19, 1958 | Court Motion Calendar 


A Notice of Intention to Make 
The Court on several occasions 


Claim under RS. 39:6-65 as 

»ymMende by C + C li 

—— < cne eet has had its attention directed | 

1958 shall contain the following to the fact that, by reason of 

ineamiion |the custom of the Presiding | 

tiled se | Judge hearing motions, in many | 
1. The claimant’s name and ad-! instances the attorneys have 

dress. 'had to wait for disposition of 
2. The time and place of acci-|their motions until 12:30 P. M. 

dent. This imposes a hardship upon | 


attorneys in that the entire| 
morning is spent awaiting dis- 
position of a motion. 

In order to meet the situation, 
the Presiding Judge has confer- 
red with Judges Yancey, Barrett 
and Sugrue of the District Court, 
and they have in the spirit of 
co-operation with the Bar, 
agreed to assume their duties at 
9:30 A. M., so that the motions | 
may be called promptly at 9:30 
A. M. and divided among the 
Judges, to the end that prompt | 
disposition may be made of the} 
motions without attorneys hav- 


3. The identity of the operators 
and vehicles involved in the acci- 
dent. 

4. Such witnesses to said acci- 
dent as are then known. 

5. A short description of the 
accident. 

6. Description of the injuries 
then known and attach a medical 
certificate if then available. In 
any event the medical certificate 
shall be filed as soon as available. 

7. Description of the damage 
sustained to property and attach 
an estimate of the cost of repairs 


if then available. ing to spend too much time 
A Notice of Intention to Make | #W@iting such disposition. 
Claim under R.S. 39:6-65 may be| Accordingly, it is requested 


that all motions, on and after) 
September 15, 1958, be set down 
for disposition at 9:30 A. M. 

In the corridor adjacent to 
'Part No. 1 a motion list desig- | 
nating the Judge who will hear | 
the motion will be posted for | 
the convenience of the attor-| 
neys. | 
“In the event an attorney is 
required to answer the call, it 
is suggested that he notify Chief 
Clerk Trabold so that the proper 
|marking of his case may be 
Court Association | made. 
| Jacob S. Glickenhaus 

Presiding Judge 


filed on a form of the Unsatisfied 
Claim and Judgment Fund Board 
designated as a “Notice of Inten- 
tion to Make Claim.” 

A written notice to the Board 
in any other form shall be ac- 
ceptable. 

Regulation +1 adopted July 15, 
1958 is hereby rescinded. 


District Court 
Convention Oct. 10-11 


The District 
of New Jersey will hold its seven- 
teenth annual convention on Oct- 
ober 10th and 11th at the Hotel} ee 
Traymore in Atlantic City. The| Camden Judges Assigned 
convention agenda calls for a re-| 
ception and “get together” Fri-| Camden County Assignment 
day evening, October 10th, a gen-| Judge W. Orvyl Schalick has an- 
eral business session on Saturday] nounced that Judge Anthony C.} 
morning, a dinner and entertain-| Mitchell will senior County 
ment Saturday night, and a fare-| Judge for the County for this| 
well breakfast on Sunday morn-| term. and that Judge Mitchell and | 
ng. Judge Mitchell H. Cohen will hear | 

Marie Chadwick, clerk of the/ civil matters. Judge Benjamin J.| 
Passaic County District Court is| Dzick will hear criminal, probate 
chairlady of the convention com-/|and juvenile court matters and| 


mittee and reservations should be! Judge Edward V. Martino will pre- 
made through her by October Ist. 


be 


side in the District Court. 


|held by 


“Estate Corporations 


- Beneficiary Rights 


And Fiduciary Duties 


by Raymond Del Tufo, Jr.* 


1.Disregarding the Corporate 


Entity 
Given a close corporation with 
requisite stock ownership in 


estate fiduciaries for the use of 
estate or trust beneficiaries, a 
Court will, when the factual 
equities warrant, disregard the 
corporate entity and direct that 
corporate affairs be included in 
estate administration if the 
fiduciary controls the corpora- 
tion—a result which can only 
obtain, say most decisions, where 
the estate owns a majority of 
the outstanding stock—and the 
beneficiaries seek an accounting 
either because of fiduciary dere- 
liction or merely because infor- 
mation about corporate activity 
is desired. The theory of the 
decisions, the bulk of which 
have arisen in New York and 


ABA Adopts Medico- 
Legal Conduct Code 


Pact Approved Earlier 
by AMA 








LOS ANGELES (ACCN)—Law- 
yers having differences with 
doctors hereafter will havea 
code of ethics to call to each 
other’s attention. 


As had been predicted by 


(‘many lawyers at the ABA con- 


vention, the house of delegates 
adopted without dissent the Na- 
tional Interprofessional Code for 
Physicians and Attorneys. 

Committees from the ABA and 
the American Medical Assn. for- 
mulated the code which previ- 
ously had been adopted by the 
AMA. 

The ABA committee report 
“deplored” false statements, in- 


| temperate or abusive criticism of 


members of the legal or medical 
profession by members of either 
profession as “unfair to mem- 
bers of both professions, as mis- 
leading and misrepresentative of 


irecognized and established eth- 


ical standards and as tending 
to weaken or destroy the confi- 
dence of the public in each pro- 
fession. .. .” 

A special ABA committee to 
cooperate with the AMA in 
drafting the code was created 
in 1957 and joint meetings were 
the interprofessional 
groups. 

Mutual liability and discovery 
problems and procedure arising 
before and during litigation 


over injury damage claims and 


kindred medical cases gave rise 
to the demand for such a code, 
the committee pointed out. 

The report that accompanied 
the resolution when it was 
brought before the ABA house 
of delegates called for encour- 
agement of frequent joint meet- 
ings of local bar associations 
and medical groups, with quali- 
fied speakers instructing each 
on the other’s professional prob- 


| lems. 


The committee also proposed 
that medical-legal courses be 


|established by both professions 


to provide instructions for law- 
yers and doctors. 

The code appears as follows: 
National Interprofessional Code 
for Physicians and Attorneys 
Preamble 

The provisions of this Code 
are intended as guides for phy- 
sicians and attorneys in their 
inter-related practice in the 





(Continued on page 9, col. 1) 


will be first considered, rests 
not only upon the innate fair- 
ness of requiring such an ac- 
counting when a fiduciary gains 
control by means of estate stock, 
but also upon the practical con- 
sideration that only from con- 
trol can and does comprehensive 
knowledge of corporate activities 
spring. See: In re Hubbell’s Will, 
302 N. Y. 246, 97 N. E. 2d. 888 
(1951) (information; entire 
Stock interest); Farmer’s Loan 
and Trust Co. vy. Pierson, 130 
Misc. 110, 222 N. Y. Supp. 532 
(Sup. Ct. 1927) (information; 
entire stock interest); In re 
Markowitz’ Will, 152 Misc. 1, 272 
N. Y. Supp. 462 (Surr. 1934) (sur- 
charge; entire stock interest); 
In re Greenberg’s Estate, 149 
Misc. 275, 267 N. Y. Supp. 384 
(Surr. 1933) (surcharge, major- 
ity stock interest); In re Wit- 
kind’s Estate, 167 Misc. 885, 4 
N. Y. S. 2d 933 (Surr. 1938) (in- 
formation; majority stock in- 
terest); In re Steinberg’s Estate, 
153 Misc. 339, 274 N. Y. Supp. 114 
(Surr. 1934) (information; en- 
tire stock interest; In re Rap- 
paport’s Estate, 96 N. Y. S. 2d. 
741 (Surr. 1950) (information; 
majority stock interest); In re 
Smythe’s Estate, 36 N. Y. S. 2d 
605 (Surr. 1942) (information— 
surcharge—majority stock in- 
terest): In re Clere’s Estate, 23 
N. Y. S. 2d. 453 (Sup. Ct. 1940) 
(surcharge; majority stock in- 
terest); In re Rugoff’s Will, 167 
N. Y. S. 2d. 12 (Surr. 1957) (in- 
formation; entire stock interest 
with fiduciary’s individual hold- 
ings, see infra); In re Herrick’s 
Estate, 161 N. Y. S. 2d. 690 (Surr. 
1957) (information; entire stock 
interest with fiduciary’s individ- 
ual holdings, see infra); Elias v. 
Schweyer, 13 App. Div. 366, 43 
N. Y. Supp. 55 (1st Dept. 1897) 
(removal; majority stock inter- 
est). And see In re Sullivan’s 
Estate, 169 Misc. 16,6 N. Y. S. 2d 
783 (Surr.), aff'd. 255, App. Div. 
1012, 8 N. Y. S. 2d. 553 (2nd Sept. 
1938) (information, majority 
stock interest); In re Gerbereux’ 
Will, 148 Misc. 461, 266 N. Y. 
Supp. 134 (Surr. 1933) (informa- 
tion, majority stock interest). 
See also In re Shehan’s Will, 285 
App. Div. 785, 141 N. Y. S. 2d. 439, 
444-46, (4th Dept. 1955); In re 
Ebbet’s Estate, 149 Misc. 260, 267 
N. Y. Supp. 268 Surr. 1933); 
Cahn, Estate Corporations, 86 
U. Pa. L. Rev. 136, 138-40 (1937) 
(hereinafter cited as Cahn). 
Note, Corporations in Decedent’s 
Estates, 27 Va. L. Rev. 497, 503- 
04 (1940), hereinafter cited as 
Note, Va,; P-H, Wills, Estates 
and Trusts, Vol. 2, Par. 2193.1 at 
pp. 2194-95, 2202-03 (1950) 
(hereinafter cited as P-H Wills), 
C. F. In re Barrett’s Estate, 163 
Misc. 937, 6 N. Y. S. 2d. 689 (Surr. 
1938): In re Stewart’s Estate, 167 
Misc. 361, 3 N. Y. S. 2d. 985 (Surr. 
1937). 

To determine whether there 
exists a controlling stock inter- 
est, the fiduciary’s individual 
holdings may be added to those 
of the estate. (See In re Barrett’s 
Estate, 168 Misc. 937, 6 N. Y. S. 
2d. 689 (Surr. 1938); In re Wit- 
kind’s Estate, 167 Misc. 885, 4 
N. Y. S. 2d. 933 (Surr. 1938); In 
re Hubbell’s Will, 90 N. Y. S. 2d. 
74 (Surr. 1948): In re Hubbell’s 
Will, 302 N. Y. 246, 97 N.E. 2d. 888 
(1951): In re Rappaport’s Estate, 
96 N. Y. S.2d. 741 (Surr. 1950); 
In re Herrick’s Estate, 161 N. Y. 
S.2d. 690 (1957): In re Rugoff’s 
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* Associate Professer of Law, Seton Hall 
University of Law, 40 Clinton Street, New- 
ark 2, New Jerse; 
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eS A eR LANTOS GAC SCE BEI TE SE AS at LE aaa 
DIGESTS OF RECENT OPINIONS ‘~In the instant case nothing re- | now impossible to tell from the 
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Leo died in 1936 leaving his wife 
Faythe and daughter Dorothy, 
daughter Marion and son Leo F. 
He named Faythe and Marion as 
executrices, devised his entire es- 
tate to his wife and two daughters, 
and gave the executrices a naked 
power of sale. Leo F. was born 
after the will was executed and 
since he was not provided for nor 
disinherited in the will he became 
entitled to a share as if his father 
had died intestate. Consequently, 
on Leo’s death, title was vested 
1/3 in Leo F. and 2/9 in each of 
Faythe, Dorothy and Marion. By 
deed dated Jan. 11, 1947 Faythe 
conveyed her 2/9 to C.D. 

On April 1, 1951, Faythe and 
Marion as executrices of the est- 
ate of Leo entered into a contract 
with C.D. for the sale to him of 
the premises in question. It cov- 
ers the entire premises and is a 
long term agreement with many 
contingencies and conditions and 
with closing fixed for April 1, 1961, 
ten years after the date of the 
contract. 

Plaintiff obtained his interest 
by deed from Dorothy, Marion and 
Faythe dated Jan. 14, 1955; by 
deed from Faythe as guardian of 
Leo F., a minor, dated the same 
date, and by confirmatory deed 
from Leo F. dated Feb. 9, 1956 
after Leo F. came of age. 

Held: The so-called option 
agreement of 1934, which is really 
a mere right of refusal or right 
of preemption is invalid and un- 
enforceable as it is an unreason- 
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alienation. | intentions. 

A restraint on the alienation of |paid. And while possibly an ex- | 
an estate in fee simple which is| ecutor with a naked power of sale; 
or but for the restraint would be| May sell where he conceives it to| 
indefeasible, is valid if, and only|be for the convenience of the, 
if, among other things, the re-|residuary devisees that they re-| 
straint is reasonable under the| ceive their share of the residuary | 
circumstances. The law is oppos-| estate in cash and not in undivid- 
ed to restrictions on freedom of|ed shares of realty, this would 
alienation and restraints on alien- | not be applicable here for an ex- 
ation must be in some way justi- | amination of the contract shows it 
fied in order to be upheld. Each| was not intended thereby to con- 
case must be examined in the| vert the real estate into cash 
light of all the circumstances to| within a reasonable time for the 
determine whether the objective| convenience of the devisees and 
sought to be accomplished by the | early payment to them. The con- 
restraint is worth attaining at| tract was not a step toward liqui- 
the cost of interfering with the| dation and even if it be conceded 
freedom of alienation or to deter-| the power of sale had not spent 
mine whether the particular in-| itself, the purported exercise here 
terference with alienability is so| was ultra vires. 
slight as not to be material. Aj Affirmed as to holding agree- 
promissory restraint on alienation | ment of 1934 is invalid and that 
which is in the form of a provi-| C.D. owns a 2/9 interest; reversed 
sion such as here involved that|in all other respects. Costs to 
the owner shall not sell without | plaintiff. 
first offering to sell to some des- | ee 
ignated person either at a fixed| CRIMINAL LAW—HABEAS COR- 
price or at a percentage of the} PUS—The writ of habeas corpus 
price offered by another is valid| is not available to a person com- 
only if the restraint is reasonable mitted by virtue of a judgment 





mained for the executrices to do| records definitely whether defen- 
able and unjustified restraint on/| in order to carry out the testator’s; dant was or was not represented 
All debts had been! or was or was not advised of his 


right to counsel in the 1930 pro- 
ceedings attacked. Both applica- 
tions were denied without hearing 
and defendant appealed. There is 
no contention defendant request- 
ed counsel in 1930 or was not 
guilty of that charge or was other- 
wise deprived of due process. The 
1930 sentence has been served. 
Held: Habeas corpus is not an 
available remedy in the situation 
here and the denial of the appli- 
cation without hearing was pro- 
per. Appellant’s attack is not on 
the judgment or proceedings un- 
der which he was sentenced as 
an habitual criminal but on one 
of the prior convictions in a dif- 
ferent court. The writ is not avail- 
able to any person committed by 
virtue of a judgment of a com- 
petent tribunal of justice. (N.JS. 
2A:67-14(b)). There is no chal- 
lenge here to the jurisdiction of 
the Monmouth County Court and 
it is under that court’s judgment 
that he is confined. Further, an 


'applicant for habeas corpus must 


be entitled to immediate release 
if successful. Here, if appellant 


and can be justified. 


In the instant case there was 
no adequate showing of the pur- 
pose the restraint on alienation 
was to serve. Nor are the provi- 
sions of the agreement insofar 
as the right of preemption and 
how it was to be exercised clear. 
The period of time during which 
it was to continue was likely to be 
a long one and no reason is given 
for the order of priority. Further, 
the price fixed was helow the tren 
value and far below the current 
value. For all these reasons the 
provision was unreasonable and 
an unjustified restraint on aliena- 
tion. 


Nor is the purported exercise 





of the power of sale by the execu- 
| trices valid. The purported exer- 
| cise of the power was made 15 
| years after the death of testator. 
While the passage of time alone 
| does not invalidate the exercise of 
|a power of sale, it is generally 
|held that an unlimited power of 
|sale is a restraint on alienation 
contrary to the interest of the 
|devisee and hence is paramount 
|to the devisee’s interest only to 
the extent that there appear tes- 
|tamentary objects and purposes 
in aid of which the testator in- 
tended the power to be used. The 
power may be validly exercised 
only to enable and assist the exec- 
utor to carry out the duties im- 
' posed on him by the will. 
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| were successful, he would not be 
; entitled to immediate release. The 
most that cculd happen would be 
| a resentence on the alleged fourth 
conviction which resulted in the 
| habitual offender sentence. Habe- 
| aS corpus is not an appropriate or 
available remedy where a person 
. scsi confined as an habitual offender 
an underlying conviction on the d as a sual ie d 
S Pe | seeks to attack an underlying 
ground the court in which such Lats - 
Hee | conviction on the ground the 
conviction took place had no : ee i aes 
Saree a ps : | court in which such conviction 
jurisdiction to convict him. 


. ; 4 | took place had no jurisdiction to 
CRIMINAL LAW—If the ancient try or convict him. 
writ of coram nobis ever existed | The Passaic County Court de- 
it was abolished by former Rule| niag the application there on the 
3:60-2 but where justice requires ground it was one for a writ of 
appropriate substitute relief — error coram nobis which remedy 
be granted. | had been superseded by the Rules. 
—Where a defendant seeks to va-| The ancient writ of coram nobis 
cate a conviction which formed | was a 16th century invention f 
an underlying basis for his sub- | the common law devised to rectify 
sequent sentence as an habitual | unjust situations arising from the 
offender, he may do so by mo-| fact that any allowable method of 
tion in the court in which he | appeal at common law was limit- 
had been convicted on fully ed only to review of errors of law. 
verified papers and on notice to! It is not clear whether the writ 
the Prosecutor. _ | ever existed, except theoretically, 
—Application to vacate a convic-| or was ever used in New Jersey. 
tion and sentence fully served ff jt eyer existed, it was abolished 
which formed a basis for sub- | by former Rule 3:60-2 both as to 
sequent sentence as habitual of-| ciyi) and criminal matters. The 
fender is addressed to discretion | current comparable remedy as to 
of court and court may consider | civil actions is found in R.R. 4:62- 
element of time elapsed as well) 9 specifying the basis and pro- 
as other factors in determining | cedure by motion for relief from 
whether moving papers make/, final judgment, order or pro- 
out a case for relief entitling | ceeding. There is no exact coun- 


of a competent tribunal. 

—An applicant for habeas corpus, 
to be entitled to issuance of the 
writ, must be entitled to imme- 
diate release if successful. 

—Habeas corpus is not available 
where a person confined as an 
habitual offender seeks to attack | 


applicant to full hearing. —/ terpart in our criminal practice 
—Mere showing that conviction | but if basic justice requires 
prior to our new rules was with- | it for the protection of fun- 
out counsel or affirmative ad-| damental rights. the absence 


vice of the right thereto, with- | of a precise rule or express provi- 
out more, is insufficient to jus- | cjon for a remedy will not prevent 
tify vacating conviction and) relief, RR. 3:11-9 expressly con- 
sentence served thereunder | tains such a saving clause. 

which formed basis for subse-| The next question is whether 
quent sentence as habitual of-| New Jersey is required to afford 
| fender. ue |a remedy for the purpose of va- 
|__ Digested from an opinion by/ cating a conviction in case of a 
| Hall, J.A.D., rendered Sept. 4, 1958. | violation of constitutional rights 
| Appellate Div. Janiec v. McCorkle,| where the sentence thereunder 





| |ete. For appellant—Samuel Caro-| has been fully served. Where that 


| tenuto (Alfred J. Skaf, atty.) For conviction has direct effect on the 

Solomon | applicants present incarceration 
Lautman, Ist Ass’t Pros. For Pas-| as a multiple offender, considera- 
saic County—Archibald Kreiger,| tions of fundamental justice and 
| Dep. Atty. Gen. | due process and the 14th Amend- 
| Plaintiff was convicted in Mon-| ment require that a remedy be 
| mouth County and was sentenced | afforded even after the original 
|to life imprisonment on Oct. 11, 





Building 
| . . e 
|sentence has been served. The Atlantic City, N.J- 
| ae 


remedy for the person in such 
Situation lies with the court under 
our system and RR. 3:11-9. It 
should be by motion to vacate the 
prior conviction and sentence 
made to the court in which that 
conviction occurred on fully veri- 
fied papers and on notice to the 
County Prosecutor. It should have 
the attributes and incidents of the 
writ of coram nobis. The papers 
must adequately disclose on their 
face a sufficient basis factually 
and legally for relief. The relief 
is discretionary to the extent that 
the judge must be satisfied from 
the papers that the applicant has 
made out a sufficient case to en- 
title him to a hearing. If they do 
not, the motion should be denied 
If they do a full hearing should 
be had and if the conviction is 
set aside, the relief granted shall 
be a new trial on the original 
charge. 

In assessing whether the moving 
papers make out a case for relief, 
the time elapsed between the con- 
viction and the application is a 
factor to be considered. Though 
lapse of time is no basis for de 
nial of a writ of habeas corpus 
used where a person is illegally 
confined, this is to be distinguish- 
ed from coram nobis in which the 
rule to be followed should be that 
laid down by the U.S. Supreme 
Court with regard to federal prac- 
tice, to wit, that writ should not 
be issued where there has been a 
long delay in making the applica 
tion unless sound reasons 
for failure to seek earlier relief. 
A court would be justified in deny 
ing relief at the initial g 
where the moving papers show an 
unreasonable delay in making the 
application and no sound reasons 
therefor are asserted. 

Aside from the question of 
lay, however, the moving p 
do not make out a case fo 





















did not have and was not advi 
of his right to counsel. 
our state decisions at the ti 
the conviction here, nor the 
Amendment as construed by t 








valid a conviction in a non- 


tal case solely because defendant 








(Continued on page 3, col. 1 
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11951 as an habitual criminal. He 











|is confined to State Prison. The} 
| first of four convictions on which 
the habitual criminal sentence | 
was imposed was a conviction in | 
Passaic County in 1930 at which 
| appellant defended himself fol-| 
lowing a waiver of indictment and 
plea of not guilty. Plaintiff applied 
to the Monmouth County Court 
for a writ of habeas corpus on the} 
ground that his first conviction 
was invalid because he had not 
been represented by counsel nor 
advised of his right to counsel. | 
He also moved in Passaic County 
for a “writ of coram nobis”... and} 
for such other relief as may be| 
proper” to vacate the first convic- | || 
tion on this same ground. | 
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Are We Getting Too Many Opinions? 


(Continued from page F 1) 





September 1948 is a milestone 
in New Jersey Jurisprudence be- 
cause that is the date our new 
judicial system was unveiled and 
a new series of case reports was 
begun. No one seriously ques- 
tions the great improvements 
that have been effected. Struc- 
turally, administratively, and 
procedurally, it is a model that 
has been studied and copied all 
over the world. Nothing is per- 
fect, however, and a discernible 
weakness which is to some ex- 
nt a carry-Over from the old 

the tremendous amount of 
se law that is being published 

our Official Reports. Since 
September 1948 and to date, 
some ten years, we have com- 
28 volumes of Supreme 
Court Reports and 51 volumes 
of Superior Court Reports. It 
takes no higher mathematics to 
this averages 
about eight volumes of case law 
a year. I wonder what the next 
ten or twenty years will bring. 

We read in history that the 
Roman Empire in the early part 
of the sixth century solved a 
somewhat similar situation by 


@ ” o 
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niled 
pueda 











ie Digests of Recent 
Opinions 


(Continued from page 2) 





was not advised of his right to nor 
epresented by counsel. While 
ules now require that a de- 
nt be so advised, the rules 
ot retroactive and have no 
-y to prior convictions. 
tate v. Cynkowski). If the mov- 
g papers show there had been 
nial of fundamental fairness, 
sho g to the universal sense 
of justice, a case for relief is made 
out. But, as held by the US. 
Supreme Court, a mere showing 
out more” that the convic- 
tion was without counsel or affirm- 
ve advice thereof, is insuffici- 
invalidate the conviction 
-s not constitute a denial 
fundamental fairness. The 
moving papers here merely assert 
aosence of counsel and of af- 
advice of the right 
“without more”. 
The application was therefore 
properly denied. 

































tive 


that “Obviously it is beyond the | 
power of any finite mind to read, 
direct albeit drastic means. At|let alone remember, all these 
that time the Roman judicial | decisions.” The Challenge of Law 
system had become hopelessly | Reform p. 137. He added at page 
mired in a tremendous mass of|139, “We can find our way 
statutory and case law. “The/around, after a fashion at least, 


AmBar House of Delegates Approves Seven 
Uniform Laws 





Model Water Use Act is 
Highlight 


“TOS ANGELES (ACCN)—Rati- 


infinite variety of laws and le- 
gal opinions had filled many 
thousand volumes which no for- 
tune could purchase and no 
capacity could digest.” Gibbons, 
The decline and fall of the Ro- 
man Empire Vol. 2, p. 1445. Cer- 
tainty and stability in the law 
were nonexistent because of re- 
finements, distinguishments and 
conflicting interpretations. At 
this point the Emperor Justinian 
caused a code of the entire Ro- 
man law to be drafted. This 
“Corpus Juris Civilis’ became 
the law of the land. All earlier 
statutes and case reports were 
superseded and were no longer 
citable in the tribunals. It is 
even rumored that Justinian 
ordered all of this earlier juris- 
prudence to be reduced to ashes 
in order to make his new code 
effective. I do not suggest so 
drastic an approach to the prob- 
lem as is attributed to Justinian; 
however, something has to be 
done. 

How does this flood of case 
law affect the Bench and Bar? 
For one thing it is almost im- 
possible to keep abreast of. It 
used to be that a case involved 
a Single major issue and the 
opinion therein confined itself 
to a discussion of that point. 
Present day opinions, however, 
reflect the ingenuity of counsel 


and even judges in finding a} 


multitude of procedural and 
substantive issues in almost 


every case. They must be studied 


and reread and even then it is| 


difficult to fully digest them. 
Cases used to be summarized in 
a headnote in aid of research. 
Today we have so many head- 
notes to each case that they in 
turn have to be summarized. 

I realize that an _ opinion 
serves the dual purpose of de- 


ciding the matter at hand and| 


also establishing precedent for 
future guidance. However, 
growing mass of precedent is a 
hazardous thing to explore. The 
late Chief Justice Vanderbilt in 
referring to the enormous num- 
ber of judicial decisions observed 
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the | 


jin the field of judicial decisions 
| with the aid of the digests, the 
| encyclopedias, the text books 
|and the law reviews.” 

It is said that all a lawyer 
has to sell is his time. Obviously 
he cannot spend most of it 
reading advance reports. or 
wandering uncertainly through 
the maze of digests, etc. in re- 
search work. A prominent mem- 
ber of our bar has recently sug- 
gested that the problem of 
research was so acute that it 


fication by the house of dele- 
gates of the American Bar Assn. 
on Thursday, Aug. 28, of the 
seven uniform state laws previ- 
ously approved by the Confer- 
ence of Commissioners on Uni- 
form State Laws, officially con- 
cluded the work of the 67th an- 
nual meeting of the commis- 
sioners held here just prior to 
the ABA annual meeting. 
Highlight of the commission- 
er’s conference was the passage 
of the Model Water Use act de- 





might well be handled by de- 


signing a machine into which all | 
opinions could be fed ona punch | 
|card system. The press of a but-| 


jton would then automatically 
sort out the cases in point. 

Another problem created by 
our judicial loquaciousness is 
the cost of the modern law li- 
brary and the matter of space. 
This could be the subject of a 
separate article by itself and I 
do not propose to discuss all of 
lits ramifications. The difficulties 
that exist, however, are undoubt- 
edly aggravated by the increas- 
ing flow of volumes of case law 
with concomitant digests, texts, 
services and the like. How to pay 
for them and where to put them 
is a matter of concern to any-| 
;}one trying to maintain an up- 
| to-date law library. 

Now what can 
it? In this State all Supreme 
Court opinions are published. 
This is as it shoud be. However, | 
many appeals to our highest 
court could and should be dis- 
posed of per curiam, or on the 
opinion below. In the past few] 


|months there has been some in- | 





| dication that the Supreme Court | 
is moving in that direction. The} 
Court should not certify cases 
solely for the purpose of helping 
}out the Appellate Division. 
In the Appellate Division and | 
on the trial level, despite the 
valiant efforts of our committee 
on opinions, we simply have too| 
many opinions published. Of| 
|those that see the light of day, | 
most are too long. Curiously | 
enough, it is easier to write a} 
long opinion than a short one. | 
However, conciseness as well as| 
|clarity marks the real skill in! 
opinion writing. Numerous ap- 
ipeals could be disposed of per 
|curiam or on the opinion below. | 
Many cases just do not merit the 
jlaw review article type of opin- 
lion that is so often filed. Con-| 
|cededly, these Appellate deter- | 
|minations show tremendous re- 
|search time and effort but is 
| the case, or the precedent estab- | 
lished, worth it? 
Something has to be done soon | 
| before we are completely engulf- | 
led. The suggestions herein made | 
| will help. The basic cause how-| 
jever is the ever increasing vol- | 
| ume of litigation, and until we) 
find ways and means of reducing 
| legal contentions, we will con- | 
| tinue to be plagued with crowded 
| calendars, overworked 


judges | 
land inadequate facilities in ad-| 
|dition to the problems discussed | 
‘in this article. 

It is a fact that Americans} 
are the most litigious people in 
{the world today. The reasons 
|for this are many and complex. | 
| Unfortunately our judicial sys-| 
items and administration thereof 
tend, in many ways, to encour- | 
age disputation rather than 
| treat it as the necessary evil 
| which it is. 

This paradox requires separate 
attention in a subsequent dis- 
cussion. 


Announcement 


Herbert Franklin Moore and| 
|Harold D. Coleman have formed 
| the firm of Moore and Coleman 
|for the general practice of law 
|with offices at 247 East Front 


be done about | 


signed to act as a pattern for 
future state legislation in this 
field. 


As explained by James Dezen- 
| dorf, of Portland, Ore., president 
;Of the conference, and Joe C. 
Barrett, of Arkansas, chief arch- 
‘itect of the model water statute, 
this act is primarily designed 
for those states who, so far, 
have not enacted legislation 
|dealing with water rights. 

The act is designed for wide- 
spread study and consideration 
| by state governments. Its pur- 
| pose is to protect, conserve, fair- 
jly allocate for use, and where 
necessary reserve water resourc- 
}es in the interest of the health 
|}and welfare of the public. 

Under its terms, instead of the 
water being owned by either 
those living contingent to it, 
or those who first appropriated 
the water to use, the water would 


| 





| be held in trust by the state 


governments to be used in a 
manner that would best serve 
the interests of all the people, 
including avoidance of pollution 
of the water, flood control fa- 


| cilities, industrial use, and pos- 
|Sibly reclamation projects. 


The commissioners had also 
voted approval to Amendments 
to the Uniform Reciprocal Sup- 
port act. The act itself was rec- 
ommended by the commissioners 
in 1950, and has since been 
adopted by all the states and 
territories. 





According to W. J. Brockel- 


| bank, University of Idaho law 


school professor and chairman 
of the drafting committee, the 
amendments are designed for 
states which have lagged in en- 
forcing the act, and spell out 
the specific duties of prosecuting 
attorneys, judges, court clerks 
and other agencies. 

They also provide that docu- 
ments will follow a fleeing hus- 
band from state to state as fast 
as the mails can carry them, 
without the necessity of intro- 
ducing new proceedings in each 
state. 

The amendments further pro- 
vide for the enforcement of a 
judgment obtained for support 
by summary proceedings in any 
state where the husband or his 
property can be found. 

The duties of the commission- 
ers are not concluded by the end 
of the convention, for they have 
the further task of selling these 
uniform state laws and model 
laws to their respective state 
legislatures. 

In addition to the Model Water 
Use Act and Amendments to 
the Reciprocal Support act, the 
following were also approved by 
the ABA house: 

—Amendments to the Uniform 
Principal and Income act, 

—Uniform Disposition of De- 
tainers act , 

—Amendments to the Uniform 
Narcotic Drug act, 

—Uniform Facsimile Signa- 
tures of Public Officials act, 

—Amendments to the Uniform 
Securities act, and 

—Uniform Estate Tax Appor- 
tionment act. 

The conference re-elected Wal- 
ter P. Armstrong Jr., of Mem- 
phis, Tenn., to a second term 
as vice president; Willoughby A. 
Colby, of Concord, N. H., to a 
fifth term as secretary, and Wil- 
liam A. McKenzie of Cincinnati, 
treasurer. 

Dezendorf is starting the sec- 
ond year of his two-year term 
as president. 
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AN UNPRECEDENTED REPORT AND RESOLUTION 











When the newspapers reported the last week in August that) 


the Conference of Chief Justices at a session in Los Angeles had by 
a vote of 36 to 8 adopted a Resolution calling upon the United States 
Supreme Court to exercise judicial self-restraint in deciding ques- 
tions of federal and state powers under the national constitution, 


some lawyers were shocked at the apparent impropriety and others | 


were incredulous. The difficulty did not lie in the fact of the criti- 
cism that the Supreme Court in the last 25 years had in some cases 
allegedly usurped essentially legislative powers but rather in the 
source from which the charge emanated. 

Every student of the Court’s history has found one common 
thread running practically from the Court’s establishment: criticism, 
some fair and much of it unfair, leveled by the press, members of 
Congress and state legislatures, lawyers, politicians and political 
parties. When law reviews were published at law schools the deci- 
sions of the Federal and State Courts came under the critical review 
of law teachers and student editors. 


| the 
| make suggestions to congress for 





| 
| 
| 





| 





That constructive criticisms | 


gee 





NEW JERSEY LAW JOURNAL, THURSDAY, SEPTEMBER 11, 1958 


Urges Study of Federal Judicial Code 


Chicago Law Professor 
Addresses Justices 


PASADENA, Calif. (ACCN) — 
A plea that the chief justices of 
the states undertake a study of 
federal Judicial Code and 


the “proper distribution” of ju- 
dicial power was sounded by Prof. 


| Philip B. Kurland of the Univer- 


| sity of Chicago law school. 

Speaking at the 10th annual 
Conference of Chief Justices, Prof. 
Kurland said that the interde- 
pendence of citizens, federal 
usurption of state powers, and 
general willingness of the 
states to shoulder their responsi- 
bilities were all responsible for 
the rise of centralized govern- 
ment. 

“If the existent  distribu- 
tion of judicial power is unfor- 
tunate in many respects, it is 
due in part to the failure of the 
state judiciaries to make their 
voices heard on the subject of 
the allocation,” Kurland declar- 
ed. 

“The responsibility is yours,” 
he told the chief justices, “and 
I hope that you will exercise it.” 

Kurland contended that with 
the single exception of the 
Supreme Court’s original juris- 
diction, the Constitution “does 
not make any provision for a di- 
vision of function” between fed- 
eral and state judicial systems. 

“Indeed,” he said, “there was 
some debate at the Constitution- 
al convention on the question of 
whether there should be any fed- 
eral courts at all, other than 
the Supreme Court. But that 
question was left to congress for 
resolution.” 

Kurland pointed out that 
in the very first Judicial act 
which created the federal courts, 
only a small portion of the ju- 


were welcomed is evident by the frequency with which such law | dicial powers referred to in Ar- 
reviews have been cited in opinions of the United States Supreme | | ticle III of the Constitution were 


Court. 


controversy over the quality of its decisional work under the general 


As to destructive and unfair criticism, the Court has con-| 
sistently abstained from taking note of it or engaging in public | 


and often vague provisions of the Federal Constitution as originally | 


framed or as amended. Despite a fairly continuous flood of severe 
criticism the Court has managed to retain general public confidence, 
probably because of respect for the honesty, ability and indepen- 


dence of the Justices who from time to time have comprised the | 
Court and of satisfaction on the whole with the justice of the 


Court’s decisions. 


For the most part, the reaction of lawyers and judges to the | 


plaint of the Conference of Chief Justices seems to vary with their | 


personal views 


as to the decisions criticized in the report and, more | 


deeply, upon ideological agreement or difference with the Supreme | 
Court in cases having political or social significance. However, there} 
is more general concurrence as to the impropriety of the Conference’s | 
report considering its source and the nature of its attack, particu- | 


larly in light of the function and objectives of the Conference. 
The avowed purposes of the organization of the Conference 


| courts of the states have passed judgment. 


certainly justify the charge that it overreached itself in criticizing | 


the Supreme Court in matters of political and social considerations 
and substantive law. The Conference of Chief Justices was formally 
organized by the Section on Judicial Administration of the Ameri- 


awarded to them. 

“Moreover, not only does con- 
gress have the power to say what 
business shall be assigned to the 
federal courts, it may also decide 
that the state courts are to be 
charged with the effectuation of 
federal rule,” Kurland contended. 


“Indeed, the general rule has 
developed that unless congress 
specifically confines jurisdiction 


to the federal courts, that juris- 


| diction is to be exercised by the 


state courts as well,” he said. 

Kurland pointed out that there 
has not been a “comprehensive 
revision” of the federal Judicial 
Code since 1875. 
tion of functions between the two 
sets of judiciaries remains con- 
trolled by the concepts of 80- 
odd years ago,” the law professor 
argued. 

Quoting Mr. Justice Felix 
Frankfurter, Kurland asserted: 
“‘That the wisdom of 1875 is the 
exact measure of wisdom for to- 


day is most unlikely.’ 
“Whether we like it or 
not,” Prof. Kurland continued, 


“the shift in the exercise of sub- 
stantive governmental power 


ee | 1958. This publication is especial- 


|complete publications 
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Voice of the Bar 
Comment and Criticism Invited 
————— 
Editor, New Jersey Law Journal 

May I commend you for your 
of the 
court schedules in several coun- 
ties in your issue of August 2, 





ly helpful to the attorneys in the 
various counties, of which I am 
one, and I have tacked same up 
in my office so that the infor- 


imation is available at a glance. 


|when publishing such schedu 


from the states to the nation) 


has been a vast one. And the time 
has come to adapt the judicial 
systems to the realities of 1958.” 

Although changes have been 
made in the code since 1875, Kur- 
land characterized these as hav- 
ing, like Topsy—‘“just growed.” 
The result, he said, is that “there 
is in it today no rhyme and an 
inadequacy of reason.” 

Discussing diversity suits Kur- 
land argued that federal courts, 
acting under the Supreme 
Court advice in Guaranty Trust 
v. York, are behaving as though 


| 


they were part of the state court | 


system. 

“This raises the question of 
whether there is any reason for 
making available to litigants this 
simulated version of a state court 
when the real thing is available 


to them ‘across the street,’” Kur- | 


land argued. 

“My own opinion... 
little, 
for the continuance of diversity 
jurisdiction. Certainly the ques- 
tion ought to be examined, not 
only by the Judicial Conference 
of the US., but also by some 
group with a real interest in state 
judicial systems.” 

A second major question in 
need of study, according to Kur- 
land, is whether the federal ques- 
tion jurisdiction should remain 
in the state courts. He said 
there are no available statistics 
to show how much of the state 
court business is concerned with 
cases in which the plaintiffs are 
relying on federally-created 








legal issues to the decision of the public, who lack the training to 
decide intelligently between judges equally endeavoring to perform 
in accordance with their oaths of office. 


The highest court 


in the land reviews annually many cases in- 


volving federal questions which come to it only after the highest 


The Chief Justices of 


these state courts, having participated with their associates in the 
decision of such cases, are in the same position with respect to the 


applicability of the tradition adverted to as are the members 
For the state Chief Justices 


| Superior Court or County Courts. 
that the federal Supreme Court has exercised authority it does not 


can Bar Association at the St. Louis meeting in 1949. Judge Richard | 


Hartshorne, then chairman of the Section, announced the purpose 
of the Conference in these words: 


“Specifically, 


the Conference of Chief Justices of the highest | 


state courts will aid the administration of justice by enabling these | 


leaders of every state judicial system in the country to exchange 
with each other information as to court procedures and other matters 
which have been found advantageous in various states including the 


recommendations of the Section on Judicial Administration of the} e 


American Bar Association.” 

Chief Justice Laurence M. Hyde, of Missouri, the first chairman 
of the Conference, clearly indicated the nature and function of the 
Conference at its opening session, where he said: 

“The courts long have had the benefit of the thinking of our 
brethren in other states on substantive law but procedural law has 
lagged behind. Many innovations have been tried in this state or 
in that one. Some have been good and some have been discarded 
but until now we Chief Justices have never had the opportunity of 
discussing together those procedural reforms. That we intend to 
do in the Conference, x x x”. (A.B.A.J., November, 1949, p. 914). 

Plainly the Conference of Chief Justices was organized to promote 
the administration of justice within each state through an inter- 
change of caanereil and experiences in matters of procedure and 


court administration but not to reform the judgments of the federal 


Supreme Court. 


Unless it is challenged promptly and effectively, the action of 


the Conference of Chief Justices makes for a dangerous precedent. | 


It has 
judge of a lower court should not engage in public controversy over 
the soundness of decisions of a higher court in the same judicial 
system. This tradition is based on common sense. The authority 
behind, and the respect for, decisions of the higher courts would 
otherwise be undermined in public estimation. Judges who suffered 


been a tradition of Anglo-American law for centuries that a | 


reversals have respected this tradition and refrained from exhibit- | 


ing their disappointment or spleen and submitting the merits of! cerned. 


actually possess 


of our 
to say 


in relation to the boundaries of federal-state govern- 


mental powers raises the same question of propriety which would be 
presented if the Superior Court Judges in this state formed a con- 


ference, 


reviewed the work of our Supreme Court annually and 


adopted a resolution criticizing decisions differing with Superior Court 
interpretations of constitutional provisions, statutes or common law 


principles. This 


state. Periodic conferences of county judges, 
ates may serve useful purposes 


str. 


ASUL 


cipal magi 


can be carried to other categories of judges in this 


district judges or muni- 
in facilitating adminis- 


tration of justice in their respective courts, but the existence of such 
conferences would not justify the violation of a basic tradition bear- 
ing so closely on upholding of public respect of law. 

Words of wisdom which make a fitting conclusion were written 


in the 


period between his Associate and Chief Justiceship by Charles 


Evan Hughes in “THE SUPREME COURT OF THE UNITED STATES” 


(1928) at p. 46: 
“But gr 


eat critics are even more apt to display their infirmities 


than great judges acting under a keener sense of responsibility. 
Good and able men have always dealt unsparingly with the con- 
duct of equally good and able men who cherish different opin- 


* * & * 


ions 


We commend Chief Justice Weintraub for the forceful attack 


which, ac 


cording to press reports, 


he made against the Resolution. 


OPINIONS? 


TOO MANY 


In a lecture delivered at the University of Wisconsin in November 





1951 our late Chief Justice Arthur T. Vanderbilt alluded to the fact 
that “our law is in grave danger of being crushed under the sheer 
weight of its two million reported cases and tons of statutes and 
administrative regulations and decisions * * *”. The article by Judge 
Mark A. Sullivan, Jr. in other columns of this issue bearing on the 
same theme timely and merits careful consideration by all con- 


1S 


is that | 
if any reason exists today | 


|long since been dissipated. 





sideration .. .” 


I would like to Suggest th 





that they be published back 
back for easy removal and avail- 
ability. I notice that this was 
done in the present issue, but I 
do not know whether this 
intentional. Thank you for th 
excellent service to the Bar. 
Very truly yours, 
Seymour S. Weinblatt 


Was 











rights as a basis for their claims. 

But he told the justices: “You 
know even better than I that 
these cases add up to a very sub- 
stantial number. Are there ade- 
quate reasons for leaving thes 
cases for resolution by the state 
courts? 

“I do not believe it 
longer possible that the fed 
courts should be given only 
powers as are iuaaeiaie t to ; a 
national judiciary under a fed- 
eral system so limited as to be 
capable of disposition by a rela- 
tively small number of distin- 
guished judges,” Kurland said 

“The state courts ought 
to be the dumping ground for 
litigation on the pretext of main- 
taining an elite federal judiciary 
since time has demonstrated tha: 
whatever ‘elite’ quality the fed- 
eral judiciary once attained 


> 





nn* 





I do 
not mean to foreclose the queé:- 
tion, but only ask for its re-ex- 
amination — by you,” he told the 
justices. 

Regardless of how 
al question or diversity juri 
tions are allocated, Kurland c 
tinued, there will always be 
arising within one system 
call for the application of 
of law developed by the | 
And often those rules will | 
ficult to ascertain. 

“Some method of certifi 
of questions from one Ss} 
the other, such as is autho 
by a Florida statute, is 
worth consideration be 
feasibility is rejected out 
Certainly the existent m 
dealing with this pro 
proved both difficult an 
ficient,” Kurland said. 

What Kurland desc 
the “most exacerbating 
lem in the whole area of fe 
state relationships is 
of a court in one syste 
join parties from proceedin 
litigation in the other. 

Kurland pointed out 
Judicial Code now provi 

“A court of the US. 
grant an oe to st 
ceedings in a state court 
as expressly aii by 
congress, or — — 
aid of its jurisdictio 
tect or effectuate i 

The very real 
sented by this langua 
ing to Kurland, “is wh the 
exceptions eat up the rme 

In 1941, he pointed 
Supreme court, in Toucey V. -’ 
York Life Insurance C0. ©" 
strued very narrowly the po*s 
of the federal courts 
proceedings in state c 
the 1948 codification 
specifically rejected t : 
rationale, and, in effect, f°: 
ed the whole question. _ S 

“IT. will venture at 
action too, was 
any representations hav 
made to congress on 
the state judicial 
lard said, adding: 
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Review of Supreme Court's Work 


DECISIONS ON BUSINESS 
REGULATION 

The article that follows is the third 
in a series briefly summarizing the 
opinions and work of the Supreme 
Court during its recent Term. The 
preceding articles reviewed the high- 
lights and statistics of the Term. Sub- 
sequent articles will deal with other 
particular fields of law. 

All the really controversial 
business - regulation cases on 
which the Supreme Court filed 
opinions last Term were, in ef- 
fect, decided by two “swing 
men’—Mr. Justice Clark and 
Mr. Justice Burton. Every split 
decision was that of a majority 
formed by alignment of these 
two members of the Court with 
one of two factions—either with 
the Chief Justice, Mr. Justice 
Black, Mr. Justice Douglas, and 
Mr. Justice Brennan, or with Mr. 
Justice Frankfurter, Mr. Justice 
Harlan, and Mr. Justice Whit- 
taker. And in each case the four- 
justice block voted for a broader 
application of federal restric- 
tions of business than was pre- 
ferred by the _ three-justice 
group. 

Robinson-Patman Act 

This significant schism in the 
Court was first revealed in the 
holding that neither treble- 
damage suits nor private injunc- 
tion suits can be maintained for 
violations of Section 3 of the 
Robinson-Patman Act. Mr. Jus- 
ice Harlan wrote the majority 
nions in the two cases so 
olding, and the Chief Justice, 
Justice Black, Mr. Justice 
uglas, and Mr. Justice Bren- 
n ecmigge igs 

ction 3 of the Robinson- 

an Act adds only two fea- 
s not included in other Sec- 
tions: (1) penal sanctions and 

2 a prohibition against 
selling “at unreasonably low 
prices for the purpose of des- 
troying competition.” But there 
one other difference between 

the first two 


© ct 
.'S. § 


23 


Mr. 


BU 
~ 
S 


> te 


© 







this section and 
se ection s—it is not worded as an 
endment of the Clayton Act. 
is the difference rosy 
by the majority, for the 
yton Act specifically ‘define 
antitrust laws’ mentioned 
ts treble-damage and injunc- 
tion Provisions as including only 
t rman Act, parte of the 
Hilson Tariff Act, and the Clay- 
ton Act itself. 

The additional price - cutting 
also furnished the majority 
an explanation for this ex- 

1 to treble-damage and 
ive relief. “It is not an 
Injecture that the possi- 

abuse inherent in a 
cause of action based 
this vague provision was 

the factors which led 
gress to leave the enforce- 
the provisions of Sec. 3 
the hands of the public 
t to the extent 
t any of its pro- 
oO constituted a viola- 
i Sec. 2 of the Clayton Act, 
S such were subject to pri- 
earess under Secs. 4 and 

Act.” 
laislative History 

The difference of opinion set- 
this ruling seems to go 
one the | lower federal 


e 
Sh 
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legislative history. That cited by 
the majority opinion consisted 
of statements made by Repre- 
sentative Patman to the House 
Judiciary Committee in 1950 and 
the discussion of the effect of 
Section 3 that appears in the 
Conference Report on the Robin- 
son-Patman Bill. 

Speaking through Mr. Justice 
Douglas, the dissenters relied 
instead upon the statement of 
the legislators while the bill was 
being debated. Apparently those 
who favored the bill had assum- 
ed that Section 3 allowed treble- 
damages, whereas those opposed 
to the bill had “railed against it 
on that ground.” The treble- 
damage provision of the Clayton 
Act was written into the law, 
Mr. Justice Douglas pointed out, 
so as to provide incentives for 
private as well as governmental 
control of the antitrust field. Yet 
there is nothing in the legisla- 
tive history of the Robinson- 
Patman Act suggesting that this 
special remedy was to be denied 
when Section 3 was involved 
and granted when Section 2 was 
involved. 

Moreover, the dissenters ob- 
served that the House Judiciary 
Committee, in its preparation of 
the United States Code, con- 
strued Section 3 as part of the 
“antitrust laws.” Under 1 U.S.C. 
204(a), the codification estab- 
lishes, “prima facie the laws of 
the United States.” 

As a parting shot at the ma- 
jority ruling, the dissent ex- 
pressed the view that Section 3 


has now “‘in effect been repeal- 
ed,” since the Justice Depart- | 
ment has never enforced its) 
criminal provisions. (Nashville 
Milk Co. v. Carnation Co., 26 
LW 4105; Safeway Stores Inc. 
v. Vance, 26 LW 4108) 


Good Faith Defense 

A week later the same 5-4 ma- 
jority accepted Standard Oil’s 
justification of the price dis- 
crimination that was before the 
court seven years earlier, 340 
U. S. 231. Standard’s proof that 
it had to continue its pre-Robin- 
son-Patman Act price differ- 
ential for larger jobbers to beat 
post-Act offers from competitors 
was held sufficient to establish 
a “good-faith” defense to the 
discrimination charge, even if 
the initial grant of the differ- 
ential was not prompted by of- 
fers from competitors. 

The key question in the case 
was the factual one of whether 
tandard’s price reductions were 
made pursuant to a pricing sys- 
tem or were made to meet in- 
dividual competitive situations, 
for both parties acknowledged 
that discrimination pursuant to 
a pricing system would preclude 
a finding of “good-faith”. For 
the answer to this question, Mr. 
Justice Clark writing for the 
majority, directed his inquiry, 
not to the reasons for the orig- 
inal pre-Act price reductions, 
but to the reasons for continu- 
ing the reduced price after the 
enactment of the Act in 1936. 
Since Standard lost three of its 
seven “jobbers” by not meeting 
competitors’ offers in 1933 and 
1934, the majority was willing to 
accept the Seventh Circuit’s as- 
sessment of the record and find 
that the price cuts were con- 
tinued in good faith. The Court 
was also impressed by the fact 
that the Seventh Circuit's find- 
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ing was in accord with that of 
the trial examiner, two dissent- 
ing members of 
Trade Commission, and another 
panel of the appeals court that 
decided the case when it first | 
reached that court in 1949. 
Again the dissenters took the 
position that the majority was 
crippling “the enforcement of the 
Robinson-Patman Act in an im- 
portant area.” In their view, the 
Act should have been read so 
as to allow Standard Oil to 
maintain its discriminatory 
price schedule only if it could 
show that the price difference 
was justified on the basis of 
costs on functions, or that it was | 
made in good faith to meet the | 





lawful offer of a competitor. | 
Merely matching a predatory | 
pricing system or meeting a} 
competitor’s “pirating” offers | 
with a “pirating” system of its | 
own is not enough. (FTC v. 
Standard Oil Co., 26 LW 4111) 
Per Se Doctrine | 
When the Chief Justice’s| 
group finally prevailed, two im-| 
portant expansions of the anti- | & 


trust laws were quickly effected. | 
The ban on tying arrangements | 
was tightened and the per se| 


doctrine was given renewed 
vitality by a 5-3 ruling that pre- 
ferential routing clauses requir- 
ing grantees and lessees of real | 
estate from a landgrant railroad | 
to ship such railroad all| 


commodities produced on such| 
land provided no other carrier 
offered a better rate constituted | 
per se violations of Section 1 of | 
the Sherman Act. Mr. Justice 
Burton was the fifth member of 
the majority; Mr. Justice Clark | 
did not participate. | 

Having temporarily eased the | 
restrictions on tying arrange- 
ments Times-Picayune, 345} 
U.S. 594, which required a show- 
ing of “monopolistic power” or} 
“dominance” over the tying pro- | 
duct as a pre-requisite to finding 


in | 





per se unreasonableness, the 
Court this time said that noth- 
ing more is required than “suf- 
ficient economic power to im- 


pose an appreciable restraint on 


free competition in the tied 
product.” 
The specific problem over 


which the Court divided arose 
from the fact that the district 
court had granted the govern- 
ment summary judgment with- 
out receiving proof of “domin- 
ance” over the tying product— 
land. Classifying this case with 
International 
392, the m 


ajority saw no need 
for finding ‘‘dominance” over | 
the tying product. As analyzed | 
in Standard Oil v. California, 337 | 
U. S. 239, International Salt im- 
posed no such requirement. An 
attempt to distinguish Interna- 
tional Salt on the ground that | 
it involved a patented tying pro- 


duct was rejected with the} 
statement that “the Court placed | 
no reliance on” that fact. The 


majority did not mention the 
parallel that is frequently drawn 
between the monopoly held by 
a patent owner and that posses- | 
sed by a land owner. 

With regard to the present 
status of the per se doctrine, the 
majority had this to say: “There 
are certain agreements or prac- 
tices which because of their 
pernicious effect on competition 
and lack of redeeming vir- 
tue are conc presumed 
to be unreaso onabl e and therefore 
illegal without elaborate inquiry 
as to the precise h arm they have 
caused or the business excuse 
for their use. This principle of 
per se unreason ableness not on- 
ly makes the type of restraints 
which are scribed by the 
Sherman Act more certain to) 
the benefit of everyone concern- | 
ed, but it also avoids the neces- 
sity for an incredibly complicat- 
ed and prolonged economic 
investigation into the entire his- 
tory of the industry involved, 
as well as related industries, in | 
an effort to determine at large | 


any 
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Week Long Conference on International Law Held 


The forty-eighth biennial con- 
ference of the International Law 
Association was held last week 
at New York University’s Law 
Genter. 

Some 450 lawyers, judges, col- 
lege professors, government of- 


|ficials,,and business executives, 


including 300 from foreign coun- 
tries, participated in the con- 
ference, which ended Sunday 
(September 7). Among the topics 
discussed were space law, air 
law, nuclear energy, coexistence, 
foreign investments, nationali- 
zation, international monetary 
law, and the use of force under 
|the United Nations Charter. 

Speaking at the opening ses- 
/ sion were United States Attorney 
General William P. Rogers and 
Mayor Robert F. Wagner of 
New York. 

A discussion of the “Legal As- 
pects of Nuclear Energy” was 
/held the first day. The speakers 

were Adrian S. Fisher, former 

general counsel of the Atomic 
Energy Commission, and atomic 


scientist Eugene B. Hotchkiss. 


During the rest of the week 
the participants heard reports 
from various committees of the 
Association, discussed the re- 
ports, and voted on recommend- 
|ations. The schedule of reports 
was: 

—Wednesday — Morning: In- 
Recipro- 
Enforcement of Foreign 
Afternoon: Nation- 
(at Columbia Uni- 


cal 
Judgments; 


| versity). 

—Thursday Morning: Air 
|Law (I), Foreign Investments; 
Afternoon: International Mone- 
tary Law. 

—Friday—Morning: Air Law 
(II), Coexistence; Afernoon: 
| United Nations Charter (at the 
United Nations). 


Inter- 
(II), Interna- 
Afternoon: 





national Rivers 
Nationalization (II). 

The International Law Asso- 
ciation, founded in 1873, has 26 
national branches | _ throughout 


the world and a headquarters 
branch in London. Its purposes 
are to make recommendations 
on matters of international law 
and to create a climate of world 
opinion favorable to the estab- 
lishment of international law. 

One of the results of the or- 
ganization’s deliberations over 
the years has been the codifica- 
tion of the York-Antwerp Rules, 
which set up uniform regula- 
tions for bills of lading and 
charter parties in international 
commerce. These rules have been 
adopted by most of the nations 
of the world. Past conferences 
have also explored the legal 
implications of the establish- 
ment of a world organization 
(such as the League of Nations 
or the United Nations) and the 
establishment of an internation- 
al penal code. 

Dr. Milan Bartos of Yugo- 
Slavia is the retiring president 
of the International Law Asso- 
ciation. Dr. A. L. Goodhart of 
the University of London is 
chairman of the executive coun- 
cil, and W. Harvey Moore of 
London is secretary-general. 

Oscar R. Houston, a partner 
in the New York admiralty law 
firm of Bigham, Englar, Jones 
and Houston, served as president 
of the American branch, and 
Professor Cecil J. Olmstead, di- 
rector of the Inter-American 
Law Institute at New York Uni- 
versity’s School of Law, serves 
as secretary-treasurer. Houston 
was elected president of the As- 
sociation to succeed Dr. Bartos. 

Among the prominent partici- 
pants in the conference were 
Lord McNair, former president 
of the International Court of 
Justice at the Hague, and Sir 
Patrick Spens, formerly chief 
justice of India. Both are mem- 
bers of the British branch. Pro- 
fessor Gregory I. Tunkin of the 
USSR, a member of the Inter- 
national Law Commission of the 
U. N., lead a group from Russia. 
Dr. Abdullah Al Erian represent- 
ed the United Arab Republic. 
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Review of Supreme Court's Work 
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whether a particular restraint 


has been unreasonable—an in- | 


quiry so often wholly fruitless 
when undertaken. Among the 
practices which the courts have 
heretofore deemed to be unlaw- 
ful in and of themselves are 
price fixing, United States v. 
Socony-Vacuum Oil Co., 310 
U. S. 150, 210; division of mar- 
kets, United States v. Addyston 
Pipe & Steel Co., 85 F. 271, aff’d, 
175 U. S. 211; group boycotts, 
Fashion Originators Guild Vv. 
Federal Trade Comm’n, 312 U.S. 
457; and tying arrangements, 
International Salt Co. v. United 
States, 332 U. S. 392.” 

For the three dissenters, Mr. 
Justice Harlan insisted upon 
applying the Times-Picayune 
requirements of both proof of 
dominance over the tying pro- 
duct and a showing that an 
appreciable volume of business 
in the tied product is restrained. 

“I do not think that these 
findings as to appellants ad hoc 
‘dominance’ over the particular 
land sold or leased suffice to 
meet the showing of market 
control which Times-Picayune 
established as one of the essen- 
tial pre-requisites to holding 
tying clauses illegal per se under 
the Sherman Act. In effect the 
District Court’s view by-passed 
that requirement and made the 
validity of these tying clauses 
depend entirely on the commer- 
cial restraint accomplished by 
them. The District Court should | 
have taken evidence of the rela- | 
tive strength of appellants’ land- | 
holdings vis-a-vis that of others | 
in the appropriate market for | 
land of the types now or former- | 
‘uniqueness’ of appellants’ land- 
holdings in terms of quality or 
use to which they may have 
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| been put, and of the extent to 
which the location of the lands 
on or near the Northern Pacific’s 
railroad line, or any other cir- 
cumstances, put the appellants 
in a strategic position as against 
other sellers and lessors of land. 
Short of such an inquiry I do 
not see how it can be determin- 


ed whether the appellants oc-| 
cupied such a dominan: position | 


in the relevant land market, cf. 


United States v. E. I. du Pont de | 


Nemours & Co., 351 U. S. 377, as 
to make these tying clauses il- 
legal per se under the Sherman 


Act.” (Northern Pacific Ry Co. | 


v. U. S., 26 LW 4173) 
Stockyards 

With the same three Justices 
dissenting, a six-Justice major- 
ity declared void on its face a 
stockyard’s rule that barred 
marketing agencies or dealers 
using the stockyard from solicit- 
ing, in the stockyard’s ‘“market- 
ing area,’ business for other 
markets or diverting livestock 
from the stockyard. 

Specifically, the Court found 
that such a regulation places 
both the stockyard and the 
marketing agency in the posi- 
tion of violating their duty under 
Section 304 of the Packers and 
Stockyard Act to furnish “rea- 


sonable” services upon request | 


“without discrimination.” “The 
case is as simple to us as that of 


the utility that refuses to sell | 


power to a customer if the cus- 


tomer buys any power from a 


competitor.” 


It was the position of the dis- | 
senters that the stockyard was| 


entitled to an administrative 
hearing, which might have dis- 
closed that the regulation was a 
reasonable measure to prevent 


as distinguished from a ‘dealer,’ 
may not buy and Sell livestock 


for its own account but only on) 


a ‘commission basis’ for others, 
it cannot lawfully own any live- 
stock to ‘divert,’ but it is in posi- 
tion to ‘attempt to divert’ live- 
stock from the Denver market, 
and thus to boycott it, by at- 
tempting to cause those who are 


" owners of livestock to ship and 


sell elsewhere. A regulation pro- 
hibiting this surely cannot be 
said to prevent the market 
agency from furnishing stock- 
yard services at the Denver 


| yard.” 


Mr. Justice Clark filed a spe- 
cial concurring opinion in which 
he admitted that ordinarily the 
administrative hearing would 
be necessary. In this particular 
case, however, he was convinced 
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jthat the purpose and intended 
effect of the stockyard’s regula- 
|tion “is crystal clear.” An affi- 
|davit filed in this case by the 
| president of the stockyard him- 
|self frankly revealed that the 
|stockyard intended to monopo- 


|lize the livestock market in the} 


|entire State of Colorado. (Denver 
Union Stockyard v. Producers 
Livestock Marketing Assn., 26 
LW 4256) 
Insurance Advertising 

The rest of the Court’s busi- 
ness-regulation opinions were 
unanimous. Despite all the con- 
troversary between the Federal 
Trade Commission and the courts 
of appeals over the effect of the 
McCarran-Ferguson Insurance 
Regulation Act on FTC jurisdic- 
; tion, the Court used a brief per 
curiam opinion to dispose of the 


problem. The Act was read as 
depriving the Commission of 
jurisdiction to control the ad- 


vertising practices of an inter- 
State insurance company that 
does business in states having 
Statutes forbidding deceptive 
and misleading advertising. 

The government got nowhere 
with its argument that the 
general prohibition designed to 
guarantee certain standards of 
conduct is too “inchoate” to be 
“regulation” until that prohibi- 
tion has been crystalized into 
“administrative elaboration of 
| these standards and application 
}in individual cases.” The Court 
simply said: ‘“‘Assuming there is 
some difference in the McCar- 
ran-Ferguson Act between ‘leg- 
|islation, 
ing in the language of that Act 
| or its legislative history supports 
|the distinctions drawn by peti- 


|tioner. So far as we can deter- | 


| e 
|}mine from the records and argu- 


|ments in these cases, the proviso | 
ly possessed by appellants, of the | boycotts against the stockyard.|in Section 2(b) has been satis-| 
| ‘Inasmuch as a ‘market agency,’ | fied.” (FTC v. National Casualty 


|Co., 26 LW 4539) 

This interpretation of McCar- 
ran-Ferguson seemed to deprive 
the FTC of everything except a 
moral victory in an earlier case 
|where the Court reversed, with- 
out opinion, the Ninth Circuit’s 
order denying, on the ground 
that the Commission was out- 
side its iurisdiction, enforcement 
of a subpoena directed to a Cal- 
ifornia insurance company. The 
Court simply cited Endicott 
Johnson Corp. v. Perkins, 317 
U. S. 501, and Oklahoma Press 
Publishing Co. v. Walling 327 
U. S. 186. (FTC v. Crafts, 26 LW 
3115) 

Another per curiam opinion 
gave the FTC sweeping, though 
not absolute, authority in decid- 
ing whether to postpone opera- 
tion of a _price-discrimination 
order against a single firm until 
similar orders can be entered 
against the rest of the industry. 
What the Court held was that 
the Commission's refusal to post- 
pone operation of its order should 
not be upset in the absence of 
a patent abuse of discretion. 

By way of explanation, the 
short opinion merely stated: “In 
view of the scope of administra- 
tive discretion that Congress has 
given the Federal Trade Com- 
mission, it is ordinarily not for 
courts to modify ancillary fea- 
tures of a valid Commission or- 
der. This is but recognition of 


the fact that in the shaping of 
its remedies within the frame- 
work of regulatory legislation, 


an agency is called upon to ex- 
ercise its specialized, experienced 
judgment. Thus, the decision as 
to whether or not an order 
against one firm to cease and 
desist from engaging in illegal 
price discrimination should go 
into effect before others are 
Similarly prohibited depends on 
a variety of factors peculiarly 


| Within the expert understanding 


of the Commission.” (Moog In- 
dustries, Inc. v. FTC, 26 LW 4115) 
Liquor Sales 

The Treasury Department’s 
twelve-year-old application of 
the Federal Alcohol Administra- 
tion Act’s “exclusive outlet” and 
“tied-house” bans to tie-in liquor 


and ‘regulation,’ noth-| 


| Sales was upheld in an opinion 
| written by Mr. Justice Douglas. 


| Although the opinion men- 
|tioned both the “exclusive out- 
| let” ban in Section 5(a) of the 
Act and the ‘“tied-house” pro- 
|hibition in Section 5(b), the 
|Court seemed to rely primarily 
upon 5(b), particularly the pro- 
visions against “quota” sales. A 
wholesaler’s requirement that 
his customers take certain quan- 
| tities of plentiful items before 
they could buy scarce whiskies 
was held to fall within the ban 
against inducing a retailer to 
purchase spirits “to the exclu- 
sion in whole or in part” of an- 
other dealer’s merchandise ‘by 
requiring the retailer to take and 
dispose of a certain quota.” 

The argument of the govern- 
ment that seemed to impress the 
Court most was the one based on 
legislative history showing an 
intent to outlaw practices an- 
alogous to those prohibited by 
the antitrust laws. “Tying agree- 
ments by which the sale of one 
commodity is conditioned on the 
purchase of another have been 
repeatedly condemned under 
the antitrust laws, since they 
serve no purpose beyond the 
suppression of competition. * * * 
One aim of Congress by the pres- 
ent legislation was to prohibit 
practices that were ‘analogous to 
those prohibited by the antitrust 
laws,’ (see H. R. Rep. No. 1542, 
74th Cong., Ist Sess. p. 12). The 
tie-in sales involved here seem 
to us to run afoul of that policy, 
since the retailer is coerced into 
buying distilled spirits he would 
| otherwise not have purchased at 
that time, and other sellers of 
the products are to that extent 
excluded from the market that 
; would exist when the demand 
arose. A wholesaler who compels 
a retailer to buy an unwanted 
inventory as a condition to ac- 
quisition of needed articles ex- 
acts a ‘quota’ from the retailer 
and excludes sales by competing 
wholesalers in the statutory 
sense.” 

This result was reached, more- 
over, despite the Court’s admis- 
sion that a tie-in sale “falls 
short of creating an exclusive 
outlet and a permanent ‘tied- 
house’.” After all, these two 
phrases are only titles to the 
two sub-sections in question. We 
deal here with remedial legisla- 
tion whose language should be 
given hospitable scope. * * * The 
will of Congress would be 
thwarted if we gave the lang- 
uage in question the strictest 
construction possible. The fair 
meaning of the Act is our guide.” 
(Black v. Magnolia Licquor Co. 
Inc., 26 LW 4009) 

The ten-year-old litigation 
between the City of Tacoma and 
the Washington State Director 
of Fisheries over the city’s plan 
to erect a power project that 
would wipe out one of the State’s 
fish hatcheries was apparently 
brought to a close near the end 
of the Court’s Term. The Ninth 
Circuit’s affirmance, 207 F.2d 
391, of the Federal Power Com- 
mission’s grant of a power-pro- 
ject license to the City in a pro- 
ceeding in which the State con- 
tested the City’s power to 
condemn state property was 
held determinative of the same 
argument raised as a defense 
against the City’s state-court 
suit to validate its project bonds. 
(Tacoma v. Taxpayer’s of Taco- 
ma, 26 LW 4441) 

Natural Gas 

Although faced with two ad- 
verse decisions from state su- 
preme courts, the Court refused 
to restrict the impact of Phillips 


Jenner New President of 
Judicature Society 


LOS ANGELES (ACCN) —Al- 
bert E. Jenner Jr., Chicago, was 
elected president of the Ameri- 
can Judicature Society at its an- 
nual meeting here last week. 
Bernard G. Segal, Philadelphia, 
was named chairman of the 
board. 

Chief Justice John R. Deth- 
mers of the Michigan Supreme 
Court was elected a vice presi- 
dent, and Homer D. Crotty, Los 
Angeles; E. Smythe Gambrell, 
Atlanta, Ga.; Edwin N. Griswold, 
Cambridge, Mass.; and Thomas 
F. McDonald, St. Louis, 
re-elected as vice presidents, 
Glenn R. Winters, Chicago, was 
re-elected as executive director. 

The society is a national or- 
ganization of lawyers and judges 
devoted to improving the 
ministration of justice. Its head- 
quarters are at the American 
Bar Center, Chicago. 
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Unauthorized Practice 
Committee Meeting 





The Unauthorized Practice of 
the Law Committee of t New 
Jersey State Bar Association w 
meet today, at 5 P.M., at 
State Bar Headquarters in Tren- 
ton. Matthew Grayson is chair- 
man of the committee. 
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Petroleum, 347 U. S. 672. Wi t 
even filing an explanatory opin 
ion, and after hearing argu 
in only one of the five : 
involved, the Court summarily 
reversed holdings of the Kansas 
and Oklahoma Supreme Courts 
that the Natural Gas Act dc 
not deprive the States of ju 
diction to fix minimum 
head natural-gas prices. (C 





QUCs 








Service Gas Co. v. Kansas Cor- 
poration Commission, 26 LW 
3213; Michigan Wisconsin Pipe- 


line Co. v. Oklahoma Corporation 
Commission, 26 LW 3219) 

In other orders filed ¥ 
opinions, the Court af 
holdings that the Sherma 
forbids a patent assignee and 
exclusive licensee, who are dc 
inant manufacturers in th 
field, from making an arr 
ment between themselv 
with the inventor under 
the consent of all three is re- 


anton? 









rights to others (Krasnov 
U. S., 26 LW 3115); that a new 
formed upon 


theater company, I! 
divorcement of a larg 
picture distributor’s ex! 
interests from dis 
interest pursuant to 
trust decree, is entitl 










1ts 





quire a new theater . 
showing that the ac » 
“will not unduly rest i 
petition” (Wometco Telé D 


and Theater Co. v. U. S., 2 
3147): and that enforce 
Maryland’s statute DP 
the use of purse nets 1 
land waters against con 
menhaden fishermen a 
violate the Fourteenth 
ment or impose an und 
upon commerce (Corsa V. 
26 LW 3147). 
Affirmed by an equally 
Court was the Ninth Ci 
decision, 239 F.2d 532, 2 > 
2294, 112 USPQ 11, that te * 
use doctrine does not PD : 
unauthorized use of 2 
tial part of a copyrighted = 
Picture in a television Dur 
of the original work. Mr. 
Douglas was the nonpart 
(Columbia Broadcas 
Inc. v. Loew’s, Inc., ¢ 
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Estate Corporations 


(Continued from page 1) 


167 N. Y. S.2d. 12 (Surr. 
1957). But before any such addi- 
tions can have effect, there is 
some authority for requiring a 
showing that the fiduciary gain- 
ed a result in relation to the 
corporation which he could not 





Will, 


have attained without the aid 
of the interest he held in a 
fiduciary capacity. So long as 


fiduciary stock holding is less 
than controlling, there is an in- 
ference against any impropriety. 
The fact that the fiduciary was 
an officer of the corporation be- 
fore he became attached to the 
estate or eng may have a bear- 
ing on this issue. (Showing of 
control Guan estate stock: In 
re Steinberg’s Estate, 153 Misc. 


339, 274 N. Y. Supp. 914 (Surr. 
1934); In re Stewart’s Estate, 167 
Misc. 361, 3 N. Y. S. 2d. 985 (Surr. 
1937); In re Ebbets’ Estate, 149 
Misc. 260, 267 N. Y. Supp. 268 
(Surr. 1933); In re Shehan’s Will, 
285 App. Div. 785, 141 N. Y. S. 2d. 
439, 444-46, (4th Dept. 1955). In- 


ference: In re Sullivan’s Estate, 
169 Misc. 16, 6 N. Y. S.2d. 783 
(Surr.), aff'd. 266 App. Div., 8 
N. Y. S.2d 553 (2nd Dept. 1938). 
Pre-fiduciary officer of corpora- 
on: In re Ebbets’ Estate, supra. 
But see In re Barrett’s Estate, 
168 Misc. 937, 6 N. Y. S.2d. 689 
Surr. 1938). See Cahn 137; Note 
Va. 303. To successfully obtain 
any accounting, some decisions 
imply fraud or injury must be 
shown. (See In re Stewart’s Es- 
tate, 167 Misc. 361, 3 N. Y. S, 2d. 
985 (Surr. 1937); c. f. In re Doel- 
ger’s Estate, 254 App. Div 178, 
4N. Y. S.2d. 334 (ist Dept.), 
aff'd 279 N. Y. 646, 18 N. E. 2d. 42 
1938). But as pointed out in 
Farmer’s Loan and Trust Co. y. 
Pierson, 130 Misc, 110, 222 N. Y. 
Su Ipp. 532 (Sup. Ct. 1927), such 
llegations are necessary only 
én one seeks to surcharge his 
lary for dereliction of duty, 
10t when information alone 










a Pp 


ch 


S sired. 
In Prism y to prevent an ac- 
coun ting, a fiduciary might con- 


i that though the estate pos- 
d a majority stock interest, 
had no contro] over the cor- 
oration because its affairs were 
ted by a board of direct- 


on 1auc 
ors ‘The re exists some support 
‘Or this argument. (In re Ger- 


beraux’ Will, 148 Misc. 461, 266 
‘. Y. Supp. 134, 148 (Surr. 1933) ): 
In re Langdon’s Estate, 139 Misc. 
4, 248 N. Y. Supp. 146, 150 


Surr. 1931); In re Ebbets’ Es- 
tate, 149 Misc. 260, 267 N. Y. 
Supp. 268 (Surr. 1933). But such 


gument might subject the 
y to liability or remov fir 
her ground. If the 





re - 
ck control”, the fid uci- 
under a duty to supervise 





te management so 
“sure corporate affairs wi 
*e. conducted. Such a duty i 
"0 placing himself on 
: directors and electing 
a€f members who are qualified 


as to 





Ves 


dard nF 
4a.Q OJ 





: Tun the enterprise. (Elias v. 
Schwever, 13 App. Div. 336, 43 
Y pp. 55 (1st Dept. 1897); 


In tre Hatha Estate, 153 Misc. 
“7, 274 N.Y. Supp. 914, 922 

‘T. 1934). See also In re Kirk- 
man's Estate, 143 Misc. 342, 256 
~~ Supp. 495, 501-02 (Surr. 
18 Mise In re Woodlin’s Estate, 
. 857, 65 N. Y. S. 2d. 630, 
- 1945): In re Clark’s 
= App. Div. 905, 120 N. Y. 
er "126, 128-129 (2nd Dept. 
--' (dissenting opinion). See 
Cahn 137: 


equities of each case are deter- 
minative. See In re Pulitzer’s 
Estate, 139 Misc. 575, 249 N. Y. 
Supp. 87, 100-01 (Surr. 1931); In 
re Doelger’s Estate, 254 App. Div. 
178, 4 N. Y. S.2d. 334, 339 (1st 
Dept. 1938). See also Note Va. 
503, 508. Thus, although all of 
a corporation’s stock was owned 
by an estate, a request to sur- 
charge the fiduciaries for cor- 
porate investments in proscribed 
non-legals was denied primarily 
because beneficiary ratification 
was spelled out from their fail- 
ure to raise the objection at any 
one of several prior accountings. 
In re Doelger’s Estate, 254 App. 
Div. 178, 4 N. Y. S.2d. 334 (1st 
Dept.) aff'd. 279 N. Y. 640, 18 
N. E.2d. 42 (1938). See also In 
re Woodlin’s Estate, 186 Misc. 
857, 65 N. Y. S.2d. 630 (Surr. 
1945), where a testamentary pro- 
vision forbidding future invest- 
ment in non-legals was held not 
applicable to the corporation, 
although the estate owned a 
substantial majority of its stock, 
where minority subordinate 
right stock might be prejudiced, 
and the certificate of incorpo- 
ration contained no restriction 
as to investments. And although 
an estate was the substantial 
majority owner of its stock, a 
corporation was nevertheless 
permitted to effect income ac- 
cumulations which the estate 
legally could not, to protect min- 
ority stockholder rights. In re 
Wertheim’s Estate, 129 N. Y. S. 
2d. 366, (Surr. 1934). But this 
license to accumulate income 
and thus permit the corporation 
to do what the estate cannot, has 
been denied where an estate 
owned all the corporate stock. 
New York’s declared statutory 
policy, in the absence of third 
party equities breaches corpo- 
rate entity to prevent its cir- 
cumvention by indirection. In re 
Alder’s Estate 164 Misc. 544, 299 
N. Y. Supp. 542 (Surr. 1937); In 
re McLaughlin’s Estate, 164 Misc. 
539, 299 N. Y. Supp. 559 (Surr. 
1937). See Cahn 143 Note Va. 502. 
Further, where fraud was not 
alleged, business judgment as to 
declaration and apportionment 
of dividends was respected and 
treatment of corporate earnings 
as those of the estate denied. 
Boyle v. Boyle & Co., 136 App. 
Div. 367, 120 N. Y. 1048 (2nd Dept. 
1910), aff'd. 207 N. Y. 597, 94 N. 
E. 1092 (1911); In re Langdon’s 
Estate, 139 Misc. 379, 248 N. Y. 
Supp. 146 (Surr. 1931), see Cahn 
142-3, Note Va. 501-2. Moreover, 
corporate entity was not disre- 
garded to permit judicial author- 
ization of the specific terms of a 
contract to sell all corporate as- 
sets where the rights of minor- 
ity stock in addition to majority 
estate stock were involved. In 
re Pulitzer’s Estate, 139 Misc. 
575, 249 N. Y. Supp. 87 (Surr. 
1931), aff'd. 237 App. Div. 808, 
260 N. Y. Supp. 975 (ist Dept. 
1932); see Note Va. 307-8. 

Again, creditors of a corpora- 
tion, most or all of whose stock 
is owned by an estate, will not 
be permitted to hurdle corporate 
entity and seek satisfaction from 
the estate where such might re- 
in preferring one creditor 


sult 
to another, or otherwise ad- 
versely affect absent creditors. 


In re Greenberg’s Estate, 208 
Misc. 279, 143 N. Y. Supp. 2d. 226 
(Surr. 1955) and Mater of Brown- 
ing, 258 App. Div. 621, 17 N. Y. 
Supp. 2d. 557 (1st Dept. 1940). 
But where the estate fiduciary 


2» P-H Wills, Par. 2193.1 practices a fraud on the cor- 
Sj ». 2199). poration to defeat the creditor’s 

* Teiterate, the facts and claim, or where the creditor’s 
—— : Be Se ig 
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services cannot be 
apportioned between estate and 
corporation, 


the estate re 


is allowed. In 


Abramowitz Estate, 170 Misc. 68, | 


9 N. Y. S.2d. 846 (Surr. 1939)4 
In re Daly, 758 Misc. 659; 187| 
N. Y. Supp. 957 (Surr.) aff’d. 246 
App. Div. 759, 288 N. Y. Supp. 929 
(2nd Dept. 1935). See also Note 
Va. 508. 

Finally, corporate form will be 
erty considered estate property 
where testator, prior to his death 
disregarded corporate form by 
dealing wit h the property as 
though title were vested in him. 


equitably | 


recovery against} 


Federal Stamp Tax Changes Affect 
Stock Transactions 


New federal stock transfer | 
nd issuance stamp tax changes 
recently enacted by Congress) 
will affect present methods of 


'figuring the tax on securities| 


transagetions, according to Com- 


|merce Clearing House, national 


In re Goldberg’ s Estate, 157 Misc. | 


49, 283 N. Y. 
1935). 


II. FIDUCIARY ACCOUNTING 
OF CORPORATE AFFAIRS 
WITHOUT DISREGARDING 
CORPORATE FORM 

Although separate corporate 
being is respected where an es- 
tate holds less than a majority 


Supp. 72, 


stock interest, nevertheless, 
where fiduciary fraud, misman- 
agement, sel If -dealing, or the 


like, is shown, a Court will likely 
scrutinize the fiduciary’s corpo- 
rate actions as part of his estate 
accounting. 

In the leading case of In re 
Auditore’s Will, 249 N. Y. 335, 164 
N. E. 242 (1928) Frank Auditore, 
administrator of his brother’s 
estate, and a director of the close 
corporation, holding 50% of its 
stock for the estate and the 
balance individually for his own 
use, misappropriated corporate 
funds, thereby rendering the 
stock valueless. Because judg- 
ment rendered against the then 
insolvent Auditore in a stock- 
holder’s derivative action was 
uncollectable, a second action 
was initiated against him as 
administrator in order to reach 
the Surety on the bond. Holding 
the right to a judgment against 
the Surety unimpaired by the 
first judgment, the Court rea- 
soned that Auditore’s breach of 


duty as a corporate director 
likewise effected a breach of his 
duty as administrator, because 
his corporate wrong destroyed 
that which he, as administrator 
was bound to preserve, namely, 
the estate res—the stock of the 
corporation. The decision does 
not rest upon corporate stock 


control with a resultant nullifi- 
cation of corporate entity. On 
the contrary, given a breach of 
duty, the same result would fol- 
low even an estate benefi- 
cially seized of only a small 
minority of stock. The New York 
Court of Appeals reaffirmed this 
conclusion in subsequent litiga- 
tion involving attorneys’ fees for 


were 





the two suits against Auditore. 
In re Auditor’s Will, 278 N. Y. 
234, 15 N. E.2d. 593 (1938). Con- 
sequently Auditore stands for 
the proposition that the conduct 
of a fiduciary > a corporate 
officer can be mined as part 
of the administration of the es- 


of the percent- 
stock interest. 
nation of cor- 
records is per- 
mitted to accomplish this result. 
(In re Schrier’s Estate, 81 N. Y.S. 
2d. 467 (Surr. 1948). In re She- 
han’s Will, 285 App. Div. 785, 141 
N. Y. S. 2d. 439 (4th Dept. 1955). 

Another area in which a fidu- 
removed or sur- 


tate regardless 
age of the estate’s 
And limited ex 
porate books a 





nd 





ciary may be 

charged without necessarily dis- 
regarding corporate form is that 
circumscribed by the familiar 
prohibition against “conflict of 
interests”. New York decisions 
have usually removed estate 
fiduciaries where they received a 
salary as corporate officers. 


Neither the amount of compen- 
sation nor its reas re nor 
justifiability are pertinent to the 
inquiry. Other ‘decisions have 
reached like results where the 
fiduciary votes estate stock for 
his personal gain. The basis of 
decision is that by accepting a 
salary or by attempting to vote 





(Continued on page 8, col. 1) 


(Surr. | 


reporting authority on tax and 


disregarded and corporate prop- | business law. 


Stamp tax changes which be- 
come effective next January 
were made in connection with 
a wholesale revision of the fed- 
eral excise tax laws, the CCH 
report said. 


Both the rates and basis for 
computing the tax on _ stock 
transfers have been changed. 
Under the new law, the tax on 


‘the sale or transfer of stock will 


be imposed on the actual value 
regardless of the par or face 
value, and the rate is 4 cents on 
each $100 or major fraction. The 
tax is not to be less than 4 cents 
or more than 8 cents per share. 

The current tax is imposed on 
par or face value at the rate of 
6 cents per $100 or fraction and 
5 cents per $100 on stock selling 
for less than $20 a share. On no- 
par-value stock, the transfer tax 
is presently 6 cents per share or 
5 cents per share on stocks sell- 
ing for less than $20. 


While the rates are lower un- 
der the new law, basing the tax 
on the actual value, which in 
most cases would be the selling 
price, may make a difference in 
the total tax due. Thus trans- 
actions involving stocks of low 
par value and relatively higher 
current market prices would be 
subject to increased tax, CCH 
points out. 


New stamp tax changes also 
affect stock issues. Like the new 
stock transfer tax, the stock is- 
suance tax is to be based on 


actual value rather than par or) 


face value. The new rate is to 
be 10 cents on each $100 or major 
fraction of actual value, whether 
or not the stock has a par value. 
The present rate for stock with 
a par value is 11 cents on each 
$100 of the par or face value of 
each certificate. 


In the case of no-par stock, 
the current issuance tax is also 
11 cents on each $100 or fraction 
of the actual value, unless the 
actual value is less than $100 
per share, in which case the 


tax is 3 cents on each $20 or 
fraction of the actual value. 

Each issuance of certificates 
|is classified as a separate trans- 
; action under present law, so that 
a corporation must account for 
taxes on many fractions of $100. 
The new law, however, imposes 
the tax on the aggregate value 
of the stock issued by a corpo- 
ration in any one day, rather 
than on the stock issued to each 
person. Since the corporation 
usually pays this tax, the change 
has the effect of eliminating the 
“breakage,” as there can be only 
one fraction of a hundred dol- 
lars each day, rather than a 
potential fraction for each trans- 
action. 

The return of stock certificates 
or certificates of indebtedness 
representing securities put up as 
collateral for a loan is made ex- 
empt from tax, according to the 
CCH analysis of the new legisla- 
tion. 


Crean Named Assistant 
County Clerk 


Former County Judge John J. 
Crean has been appointed assist- 
ant county clerk of Camden Coun- 
ty to succeed Charles A. Rizzi who 
resigned recently to become an 
assistant prosecutor. Crean re- 
tired as County Judge because of 
ill health. 
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the stock improperly, the fidu- 
ciary is breaching his duty to his 
cestui by placing himself in a 
position where beneficiary inter-, 
est conflicts, or may conflict, 
with his own. (Salary: In re 
Grossman’s Estate, 157 Misc. 164, 
283 N. Y. Supp. 323 (Surr. 1935); 
In re Hirsch’s Estate, 116 App. 
Div. 367, 101 N. Y. Supp. 893 (1st 
Dept. 1906), aff’d. 186 N. Y. 584, 
81 N. E. 1165 (1907). But see In 
re Berri, 130 Misc. 527, 224 N. Y. 
Supp. 466 (Surr. 1927). Voting 
stock: In re Angeli’s Will, 46 
N. Y. S.2d. 718 (Surr. 1944); In 
re Kirkman’s Estate, 143 Misc. 
342, 256 N. Y. Supp. 495 (Surr. 
1932); Pyle v. Pyle, 137 App. Div. 
568, 122 N. Y. Supp. 256 (1st Dept. 
1910). See Cahn 140-42; Note Va. 
504-05; P-H Wills Par. 2193.1 at 
pp. 2205-6. 


III. THE LAW IN JURISDIC- 
TIONS OTHER THAN NEW 
YORK 

The case law outside New 
York is scarce. But, like New 
York, corporate entity seemingly 
will be disregarded where the 
equities so require. For example, 
in a dispute over dividend dis- 
tribution, a Pennsylvania Court 
upheld corporate form even 
though corporation stock was 
predominatly owned by the es- 
tate. (In re Goetz’s Estate, 236 
Pa. 630, 85 Atl. 65 (1912). Similar- 
ly, a New Jersey decision re- 
spected corporate form to safe- 
guard the estate from making 
further tax payments on unre- 
munerative property of a wholly 
owned estate corporation. (Mere- 
dith v. Meredith, 133 N. J. Eq. 196, 
31 A. 2d. 216 (1943). 

A Wisconsin decision also rec- 
ognized corporate entity by re- 
fusing an accounting of corpo- 
rate affairs absent an allegation 
of fraud, bad faith or embezzle- 
ment. (In re Paddock’s Will, 186 
Wisc. 344, 203 N. W. 347 (1928). 
But a Pennsylvania court disre- 
garded corporate form so that 
trustees might use estate assets 
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Estate Corporations 


to preserve the business. (In re 
Sulzer’s Estate, 323 Pa. 1, 185 Atl. 
793 (1936). And corporate fiction 
did not prevent a Minnesota 
Court from surcharging a testa- 
mentary trustee for declaring 
dividends from capital gains. 
(In re Clark’s Will, 204 Minn. 574 
284 N. W. 876 (1939). 

Regarding conflict of interest, 
the better reasoned decisions 
hold that estate fiduciary salary 
acceptance as corporate officer 
is, without more, a breach of 
trust. (Breach: Taylor v. Errion, 
137 N. J. Eq. 221, 44 A.2d. 356 
(1945), aff’d. 140 N. J. Eq. 495, 55 
A. 2d. 11 (1947); Mangels v. Safe 
Deposit & Trust Co., 167 Md. 290, 
173 Atl. 191 (1934). See also In 
re Koretzky’s Estate, 8 N. J. 506, 
86 A.2d. 238 (1951). Contra: In 
re Hartt’s Estate 295 P.2d. 985, 
1009-13 (Sup. Ct. Wyo. 1956). But 
the decisions rather uniformly 
hold it to be the fiduciary’s duty 
to vote the estate stock in the 
best interests of both corpora- 
tion and estate, which includes 
electing himself director, if pos- 
sible. (See In re Hartt’s Estate, 
295 P. 2d. 985, 1011 (Sup. Ct. Wyo. 
1956): In re Koretzky’s Estate, 8 
N. J. 506, 86 A.2d. 238 (1951); 
Mangels v. Safe Deposit & Trust 
Co., 167 Md. 290, 173 Atl. 191 
(1934); Elevator Supplies Co. v. 
Wylde, 106 N. J. Eq. 163, 150 Atl. 
347 (1930). In re Koretzky’s Es- 
tate, supra, merits further com- 
ment. Although the exact basis 
of decision in terms of Auditore 
and “piercing the corporate 
veil” doctrine is net entirely 
clear, it would seem ample au- 
thority for examining corporate 
transactions in connection with 
a removal proceeding, at least 
where the estate holds a major- 
ity stock interest. 

CONCLUSION 

It might be argued that be- 
cause corporate mismanagement 
can be corrected by a_ stock- 
holder’s derivative action, cor- 
porate affairs, except where an 
estate owns all the corporate 
stock and its fiduciary is a di- 
rector, are never properly part 
of estate administration when 
there are minority stockholders 
capable of asserting the deriva- 
tive rights. See: In re Paddock’s 
Estate, 186 Wisc. 344, 203 N. W. 
347 (1918); Farmer’s Loan and 
Trust Co. v. Reisor, 130 Misc. 110, 
222 N. Y. Supp. 532, 546 (Sup. Ct. 
1927): Note Va. 504. And even 
the aforementioned exception, 
whose reason for being is the 
unlikely spectacle of an estate 
fiduciary charging himself as 
director with a breach of duty 
to the corporation, might appear 
unwarranted if the beneficiaries 
themselves as equitable stock 
owners can bring the action. In 
re Stewart’s Estate, 167 Misc. 
361, 3 N. Y. Supp. 2d. 985, 989 
(Surr. 1937). It is submitted that 
such an argument is illusory. A 
stockholder’s derivative action 
may be inadequate. In re Audi- 
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tere’s Will, Supra. Moreover and 


basically, as many remedial ave- 
nues as possible should be simul- 
taneously open to one seeking 
redress for a breach of trust. 
Courts will always temper ab- 
stract precepts with practical 
equities. For example, although 
bare allegations unsupported by 
competent evidence, that a cor- 
porate accounting will harm the 
corporation’s business or ad- 
versely affect third party rights 
are insufficient grounds for its 
denial, they will nevertheless be 
considered by the Court in rul- 
ing upon objections to specific 
questions. See: In re Rugoff’s 
Will, 167 N. Y. S.2d. 12 (Surr. 
1957): In re Witkind’s Estate, 
167 Misc. 885, 4 N. Y. S.2d. 933, 
944-46 (Surr. 1938); Farmer’s 
Loan and Trust Co. v. Pierson, 
supra: In re Ebbet’s Estate, 147 
Misc. 260, 267 N. Y. Supp. 268 
(Surr. 1933); Cahn 128. And a 
beneficiary whose estate fidu- 
ciary held 50% of the corporate 
stock was denied relief because 
his complaint was predicated 
upon corporate board acts of 
which he himself, as a director, 
had approved and for which he 
had voted. In re Gilbert’s Will, 


43 N. Y. Supp. 2d. 366 (Surr. 
1955). If, then, the theory of 
corporate accounting in estate 


administration is sound, and it 
is submitted that it is, then cor- 
porate control would seem a 
proper basis for a fiduciary ac- 
counting. However, the require- 
ment that there must be major- 
ity stock ownership before there 
can be control seems arbitrary 
in light of the practical realities 
giving rise to “control”. While 
majority ownership does equal 
“control”, less than majority 
ownership may equal the same 
thing if factors other than 
quantum of stock ownership are 
weighed, such as the locus of 
power created by the distribu- 
tion of other than estate stock, 
voting policy and even the 
personal relationship between 
shareholders. See: Perlman Vv. 
Feldman, 219 Fed. 2d. 173, (2d 


Cir): cert. den. 354 U. S. 952 
(1954), where a 37% stock own- 
ership in a close corporation 


was considered sufficient to give 
control. See also In re Shehan’s 
Will, 285 App. Div. 785, 141 N. Y. 
Supp. 2d. 439, 448 (4th Dept. 
1955). 

On closer inspection, however, 
the majority ownership rule has 
much to recommend it, at least 
as a point of departure, because 
possessed of the twin virtues of 
objectivity and certainty. It 
avoids subjective inquiry into 
the intracacies of stockholder 
relationships and stock distribu- 
tion. It thus renders definite and 
concrete the term “control”, 
which, without a solid frame of 
reference is so nebulous and 
susceptible of so many defini- 
tions in ever changing situations 
as to be unworkable. See Berle 
and Means, The Modern Corpo- 
ration and Private Property, 
Chaps. V. and VI. (1940). As to 
the difficulty of determining 
'control other than by majority 
ownership see Perlman v. Feld- 
man, supra. Furthermore, the 
majority ownership rule gains 
greater stature when considered 


| with its complement, Auditore, 


|which forged the alternative 
|remedy where majority owner- 
ship is lacking. Although some 
cases have discussed Auditore in 
{terms of majority stock owner- 
ship, its principle clearly does 
not so require. See In re Audi- 
tore’s Will, 15 N. E. 2d. 593 (1938) 
(Involving attorneys’ fees for 
the original action); In re She- 
han’s Will, 285 App. Div. 785, 141 
N. Y. S. 2d. 349 (4th Dept. 1955); 
In re Schrier’s Estate, 81 N. Y. S. 
2d. 467 (Surr. 1948). For cases 
discussing “Auditore” in terms 
| of majority ownership, see In re 
| Smythe’s Estate, 36 N. Y. S 2d. 
}605 (Surr. 1942); In re Witkind’s 
; Estate, 167 Misc. 885, 4 N. Y.S. 2d. 
| 933 (Surr. 1938); In re Marko- 
| witz’ Will, 152 Misc. 1, 272 N. Y. 
|} Supp. 462 (Surr. 1934): In re 


New Federal! Space Act Explained 


Bill’s Co-author Addresses 
ABA 

LOS ANGELES (ACCN)—How 
the recently enacted National 
Aeronautics and Space act will 
be used as the foundation upon 
which U. S. leadership in space 
research will be built was des- 
cribed here by Rep. Gordon L. 
McDonough (R., Calif), co-au- 
thor of the new law. 

The measure, known as Pub- 
lic Law 568, was signed by Pres- 
ident Eisenhower July 30. It 
was drafted by McDonough and 
Rep. John W. McCormack (D.,- 
Mass.) both members of the 
house select committee on as- 
tronautics and space exploration. 

The law declares it to be U. S. 
policy to devote space research 
efforts toward peaceful pur- 
poses. It specifies that space 
activities, in the main, should 
be under the control of civilian 
government agencies, and au- 
thorizes U. S. cooperation with 
other nations for the exchange 
and public dissemination of re- 
search information except where 
matters of national security are 
involved. 

McDonough, speaking at a 
symposium on outer space prob- 
lems at the American Bar Assn.’s 
8lst annual meeting here, de- 
clared: 





Steinberg’s Estate, 153 Misc. 339, 
274 N. Y. Supp. 914 (Surr. 1934); 
In re Ebbet’s Estate, 149 Misc. 
260, 267 N. Y. Supp. 268 (Surr. 
1933). See also In re Hubbell’s 
Will, 90 N. Y. S.2d. 74 (Surr. 
1948). Auditore has also been so 
discussed where control was 
factually present. See In re 
Doelger’s Estate, 254 App. Div. 
178, 4 N. Y. S.2d. 334, 339 (ist 
Dept.) aff’d. 279 N. Y. 646, 18 N. 
E.2d. 42 (1938); In re Green- 
berg’s Estate, 149 Misc. 275, 267 
N. Y. Supp. 384 (Surr. 1933). In 
re Pulitzer’s Estate, 139 Misc. 575, 
249 N. Y. Supp. 87, 100-01 (Surr. 
1931), aff’d. 237 App. Div. 808, 260 
N. Y. Supp. 975 (1st Dept. 1932). 
Even the Court of Appeals has 
so discussed Auditore. See In re 
Hubbell’s Will, 302 N. Y. 246, 97 
N. E. 2d. 888, 891 (1951). 

Rather, the difficulty with 
Auditore permitting, as it does, 
“limited” and not “general” in- 
spection of corporate books 
stems from the inherent vague- 
ness of the boundary of permis- 
sible inspection, though appar- 
ently examination of corporate 
books to the extent necessary to 
determine the nature of the fidu- 
ciary’s transactions with the 
corporation is permitted. See In 
re Schrier’s Will, 81 N. Y. S. 2d. 
467 (Surr. 1948); In re Shehan’s 
Will, 285 App. Div. 785, 141 N. Y. 
S. 2d. 439, 448 (4th Dept. 1955). 
Be that as it may, it seems cer- 
tain that “limited examination” 
means an_ inspection broad 
enough to adequately serve the 
purpose for which the doctrine 
was fashioned. 

The only chink in this pro- 
tective armour would seem to be 
where there is less than major- 
ity ownership, an informational 
accounting is requested and no 
fiduciary wrong charged. Audi- 
tore does not reach such a case. 
In reality, however, as the judi- 
cial trend demonstrates, a Court 
will undoubtedly use its arsenal 
of weapons to reach a just result 
in this as in any other situation. 


“Our advance into space will 
come by steps, with each new 
accomplishment built upon the 
knowledge and experience of 
previous ones.” 

Scientific results will come 
first, he said, but “the economic 
payoff” and the defensive knowl- 
edge will begin to come within 
“a very few years.” 

“As impatient as we may be 
for visible results, it will be trag- 
ic to skip the intervening steps, 
and trip over our own efforts,” 
McDonough asserted. 

As an example of just such 
a possibility, he cited the recent- 
ly discovered belt of strong radi- 
ation a few hundred miles above 
the earth’s surface. 

McDonough explained that the 
new space act seeks to accom- 
plish: 

—The expansion of knowledge 
of the phenomena in the atmos- 
phere and space; 

—Improvement in the useful- 
ness, performance, speed, safe- 
ty and efficiency of air and space 
vehicles; 

—Development and operation 
of vehicles capable of carry 
instruments, equipment, supplie 
and “living organisms” through 
space; 

—Establishment of long-range 
studies of the potential benefits 
opportunities and problems in- 
volved in utilizing space activi- 
ties for peaceful purposes; 

—Preservation of the role 
the U. S. as a “leader in aero- 
nautical and space science and 
technology”; 

—Coordination among civilian 
and military organizations 
utilizing significant space re- 
search developments; 

—Cooperation between 
U. S. and other nations in ps - 
ful space studies; and 

—‘The most effective utiliza- 
tion of the scientific and en- 
gineering resources of the US 
while at the same time avoiding 





unnecessary duplication 
fort. 
The new law establishes 


agencies to deal with space 
National Aeronautics and Space 





council, and the National 
onautics and Space Administra 
tion. 


The council will consist 
president, the secretaries of state 













commission chairman, thr 
sidential - appointed = sci 
and the newly-authori 
tional aeronautics and s; : 
ministrator. The council W- 
outline policies, plans and 
grams for U. S. space 4a 
and will keep the presi 
formed as to their pr 

The new space admin 
is charged with carr} 
space research activities, u 
the direction of a $22,500 3 
space administrator. es 

One section of the new 
specifies that infor 
tained or developed by 
administration must 
available “for public ins} 
except data required 
statute to be withhel 
sified security inform 

The new administrat 
empowered to “asce 
settle and pay on beha: 
U. S..... . any claim 1¢ 
or less against the U 
ly injury, death, or 
or loss of real or persona’ Fron 
erty” resulting from 1ts #"" 
ties. 
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Medico-Legal Code 


(Continued from page 1) 


areas covered by its provisions. 
They are not laws, but suggest- 
ed rules of conduct for members 
of the two professions, subject 
to the principles of medical and 
legal ethics and the rules of 
law prescribed for their individ- 
ual conduct. 

This Code constitutes the rec- 


telephone, 


physician. 


Physician Called 
as Witness 
The attorney 


the intention to call him as a 
witness and to advise him by 
after the trial has 
commenced, of the approximate 
time of his required attendance. 
The attorney should make every 
effort to conserve the time of the 


and the physi- 


onition that, with the growing .. 
chao fuleiionaide of medicine cian should treat one another 


and law, it is inevitable that 
physicians and attorneys will be 
drawn into stea ily increasing 


with dignity and respect in the 
courtroom. The physician should 
testify solely as to the medical 


ssociation. It will serve its pur- facts in the case and should 
cao if it promotes the public frankly state his medical opin- 
US 2 — + j S ave - 
welfare, improves the practical 10". He should never be an ad 


vocate and should 


working oe of the two 
itates the 





prejudice the court 


meal Reports 


The physicians upon 
uthorization should 


proper to abuse a medical 


promptly 














furnish the attorney with a com- opinion. Established rules of ev- 
plete medical report, and should idence afford ample opportunity 
realize that delays in providing to test the qualifications, com-| 
cal information may preju- petence and credibility of a med- 
the opportunity of the pa- ical witness: and it is always 
ti either to settle his claim improper and unnecessary for 
or suit, delay the trial of a case, the attorney to embarrass or| 
or cause additional expense or harass the physician. 
the 1oss of important testimony. — 
The attorney should give the of Physician Relative 
iclan reasonable notice of to Litigation 
need for a report and clearly ae ‘ P . 
the medical information The Physician is entitled to 





ch he seeks reasonable 


Conferences 

It is the duty of each profes- 
sion to present fairly and ade- 
quately the medical information 
invol ene in legal controversies. 
To that end the practice of dis- 
cussion in advance of the trial 
ween the physician and the 











compensation 
time spent in conferences, prep- 
aration of medical reports, and 
for court or other appearances. 
These are proper and necessary 
items of expense in litigation in- | 
volving medical questions. 
amount of the physician’s fee 
should never be contingent upon | 
the outcome of the case or the 


realize that 
his testimony is intended to en- 
lighten rather than to impress or 
or the jury. 
It is improper for the attorney 
witness 
to seek to influence his medical | 


or 


for | 


The | 


2 torney is encouraged and rec- amount of damages awarded. 
Or mmended. Such discussion : 
; ; yment of Medical Fees 
be had in all instances Payme 


eed that 





it is mutually agr 


x possible 
: is unnecesary. 


_The attorney should do every- 
to assure payment 


if pr ee for services rendered by the phy- 

> ferences should be held at sician for himself or his client. 
- e and place mutually CON- When the physician has not been 
to the parties. The at- fyljy paid the attorney should 





and the physician should 





request permission of the patient 

























’ jiscuss the 

disclose and discus 1© to pay the physician from any 

1 information involved in recovery which the attorney 

ntroversy. may receive in behalf of the 
Subpoena for patient. 


Medical Witness 


ys Implementation of This 
Because of conditi 


ons in pal Code at State and Local Levels 

















tic case or jurisdiction or In the event similar action 
cause of the necessity for pro- has not already been taken, this 
himself or his client, the Coge should, in the public in- 

: is sometimes ea terest, be appropriately imple- 
subpoena the physician as @ mented at state and local levels 
mines Although the phys 1 for the purpose of improving 
“ not take offense at the inter-professional relation- 


the attorney s 
the subpoena to be is- 
hout prior notification 
hysician. The duty of 
cian is the same as that 
her person to respond 







ship between the legal and med- 
ical professions. 





Consideration and 
Disposition of Complaints 
The public airing of any com- 


ddicial process. plaint or on ticism by a nian 

trrang : tf of one profession against he 
= wad other profession or any of its 

Perangmere members is to be deplored. Such 


is recognized t complaints or criticism, includ- 

















: the business of ing complaints of the violation 
mes ee upon the of the principles of this Code, 
litigants, ¥- should be referred by the com- 

plaining doctor or lawyer 





d sk ould be made fo > through his own association to 
ce of the physician aS the appropriate association of 





which take into con- the other profession; and all 
x n the professional de- such complaints or criticism 
: Ss upon his time. Such ar- should be promptly and ade- 
5 quately processed by the associ- 


ation receiving them. 
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|Cohen, Assemb! 
| Hauser, Alex DeSevo, Motor Veh- 


Federal Bar Convention 
At Washington 


The Federal Bar Association, a 


of the Federal judiciary and of 
lawyers who are or have been in 
the Federal employ, will hold its 
annual convention at the Hotel 
Statler in Washington, D.C. on 
Friday and Saturday, September 
26 and 27. Non-members are in- 
vited to attend any or all of the 
sessions. 

Friday morning will be given 
over to a general session on “The 
Separati of Powers Today” 
while Friday afternoon and even- 
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LEGAL NOTICES | LEGAL NOTICES 
EST ATE OF ANNIE KITCHELL, deceased. UNION COUNTY — RT 
NOTICE OF SETTLEMENT LAW DIVISIO) 
Notice is he sreby given that the accounts Docket 
of the subscriber, Trustee under the last Civil Action 
will and testament of ANNIE KITCHELL, JUDGMENT 





deceased, will be audited and stated by the In the — of the Application 
rrogate and reported for settlement to/ for the change of name of : 
the Essex County Court, Probate Division, AR LE NE SUSAN ZIMMERMAN, an 
on Tuesday, the 14th day of October next. nt by her natural guardian, 
Dated: September 2, 1958. SALIND H. AVRUTIN and for 

EVERETT M. SCHERER leave to assume the name of 
Riker, Emery & Danzig, Attorneys ARLENE SUSAN AVRUTIN 


744 Broad St. 

















Newark & N. J. » Susan Zimmerman, an infant, by 
L.J.—Sept. 11, 9 Rosalind H. Avrutin, 
——____— - Se ptembe r A.D. 1958, 

HAGERTY, our by duly 

t to assume 


NE SUSAN AVRU- 
Court that she 
is of 


OF SETTLEMENT 


given that the 








, ibscribers, Executors of the il Visior 
}a ament of FLOR ENCE D. HAGERTY 52 to 4, and 
d ill lited and stated by the f, and that 
s for settlement to 

t > ; rt, Probate Division, 

m Tuesday the 14th day of October next. 

Dated: Se ptember 2, 1958. 


Ht GH DWIGHT DOHERTY 
FEDERAL TRUST COMPANY 




















Legislation to further protect 
the motorist of New Jersey will | 
be sponso by Assemblyman 

ff | 


David I. Stepacoff. 

The present law 
the owner of a taxi-cab or the| 
owner of an automobile engaged 
in the business of leasing or rent- 


provides that 


ing automob must obtain in- 
surance in sum of $5,000.00 
only, before may operate 


taxi-cabs or be 1itted to lease 


or rent cars 





Assemb 
would raise 


Stepacoff’s _ bill 
minimum insur- 
ance necessary in such cases to at 
least $10,000.00 for death or in- 
jury to one person, and $20,000.00 
for death or injury to more than 
one person. 
The Middl 
blyman spon: 
of this 





County Assem- 
red a bill in March 
year permitting recovery 
against the Unsatisfied Claim and 
Judgment Fund in the case of 
uninsured drivers to the extent of 
$10,000.00 for death or injury to 
one person $20,000.00 for 








death or injury to more than one 
person. 

The increases against the Un- 
satisfied Claim and Judgment 


Fund were apprc 
Robert B. Meyn 
year and the new law 
in effect. 


Brenner To Chair Hudson 


by Governor 
rin June of this 
is presently 


ved 



































To all to whom these presents may com: 


















ing will b anne up with cOM-|Grosken & Moriarty, Attorneys 
mittee meetings. Among the com-|\).ath 3's. g s 2 Sournal, 
mittee gs scheduled are: } 1l-J.—Sept. 11, 18, 25, Oct. 2, 9 she file and 
Administrati Law, Admiralty; Dated: September 3, 1958 ae eer 
and Maritime Law, Antitrust and|*“.At1 swGUST etc Ge ae 
|Trade Regulation Law, Federal 0 ase made 
|Tort Claims, International Law, : aan Carroll W. Hopkins, 
| Military Law and Justice, Avia-| P Judge, Union County Court 
tion Law, Customs and Patent EI 
Law, Imm tion and Naturaliz- | « 17 
| ation and miralty and Civil) \i); ey sauna 
Rules. SHEER Hie nENw ~ STATE OF NEW JERSEY 7c 
a J P a var Waconia ts DPEPARTMENT OF STAT 
The Annual Meeting will be held | (""" ee eee ree CERTIFICATE, OF DISSOLUTION 
on Saturday. Ross L. Malone,| Newark'2, N.g ; $6 Se SO ALE ee ae 
President 1¢ A.B.A. will speak | 7S" 4 1825. et 29 WHEREAS, It appears to my satisfaction, 
ata luncheon and Associate Jus- | ESTATE OF cane AL IC cla EL a ieee nea for the woluatary dissolution ae 
tice Tom C. Clark will speak at) i! sie at Anmceiie-o, ees oa 
the Annual Dinner on Saturday | : te of the County of v NITE DPD ELEC TRONTC s ma 
biden E CE ny ee 
Further details may be obtained! ««: bit. to Sintec New dena tie ee 
from the Federal Bar Ass'n, 1737| (i: an their ail r a, Reine the seat ete ont ee ee 
H Street, N.W., Washington 6,| ¥% om this date, or they | comp led with the requirements of Title 14, 
D.C. | secovexiag the samme plone $6 caer wad Mee dete. praieienis So ab eee 
——— ‘MARY bE. ELWOOD f this Certifieate of Dissolution niin 
din ce My EROS 
Would Raise Liability | Newark 2. x4. aA ae ert tity — the said eng mn did, on the 
Insurance Minimums = | 221 18 8 et? 9 de @ ons uma ae atteate ane 
ee oe } STATE OF NEW JERSEY n writing to the dissolutio of said cor- 


DEPARTMENT OF STATE 
CERTIFICATE 


stockholders 
the record 
now on file 


poration, executed by all the 
thereof, which said consent and 
of the proceedings aforesaid are 


OF DISSOLUTION 






Greeting in my said office as provided by law 
WHEREAS, It appears to my satisfaction, IN TESTIMONY WHEREOF, I 
by aay authenticated record of the proceed have hereto set my hand and af 
ings for the voluntary dissolution thereof fixed my official seal. at Trenten 
1animous consent of a@ll the stock this Eighth day of September, A.D. 
lers, ‘ene in my office that (seal) 7) thousand oine hundred and 
BERNBROOK REALTY COMPANY fifty-eight 
a corporation of thi EDW ARD 4. PATTEEN, 
ffi I ut Secretary of State. 
erse 1 a $21.60 
I will apply to the 
Law Division, on 















at 








Natural Gus 


F DW 








fifty ? 


ARD J. 


PATTEN 
Secretaru of State. 
} 1S a5, 


Sept 11 


Mar 





ESSEX COUNTY COURI 
LAW DIVISION 
DOCKET NO 
CIVIL ACTIO 
FINAL JUDGMEN'T 
THE ee OF THE APPLICA 
Ep ARD ROBERT MARSEVICH 
FID ALLY, ANID AS GUARDIA 
LITE M OF ANGELA MARSI 
MINOR, HIS WIFE, FOR LEAVI 
eee THRE NAMES OF 
ARD ROBERT MARCY AND 
SELLA MARCY, RESPECTIVELY. 





Paren 
HO. L INGSWOR TH. 


$11.34 





297 Euclid Ave. 


TECHNICAL ASSISTANCE 
ESTABLISHING PROOF OF CAUSALITY 
IN NEGLIGENCE MATTERS 


Call Dlamond 2-1766 
CLARENCE W. WINCHELL 


Chemist 


IN 


Hackensack, N. J. 






































| Counsel. 


— Com- 
f Maurice A. 
yman Frederick 


The Executive | 
mittee will cons 





Frederick J. 
ymond Otis 


icle Commissioner 
Gassert, Judge Ra 


and Annamarie Paterno. 

















INFORMATION and forms in any of the departments at 


Trenton. 


THE STATE CAPITAL TITLE & ABSTRACT CO. 


NATIONAL NEWARK & 
ESSEX BLDG., 


NEWARK 2, N.J. 


Tel. MArket 3-2200 


TRENTON TRUST BLDG. 


TRENTON 8, N. J. 
Tel. EXport 6-8439 


Bar Annual Dinner nite a. se SO FONE 
Alan Kraut, President of the} ter x “Angela Marey’f [ ] 
Hudson County Bar Association, NA es wa, LO C A T Z 0 9 
has announced the appointment “a 4 
of Louis P. B r as chairman of ‘ aE : 
of the Annual Dinner of oe sex County Clerk, and a ee TRACERS CO. OF AMEKICA 
Association to be held on Satur of the judgment the Se 513 MADISON AV., N.Y. 22. N.Y. 
day, December 6, 1958, at the} ing 4 +s . 
| Hotel Statler, New York City. ; on 
The affair mark the 8lst};,, . 
Anniversary Association | — se ane. 
which was on March = SS 
b 1877. It is W ‘din of the Prompt—Accurate—Reasonable 
paruect and most active in the aaa og or proceedings in Superior and United States | 
; ourts 
tate. ; 
Mr venmer -sexeed «a- tb ee of regularity of proceedings or corporate | 
2 ae ee) Soka standing. 
| president , 
penser wt SEARCHES in Superior Court of New Jersey and United States | 
e€ is presenty Courts. 
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A Dependable :: 
Service For 
Lawyers 


Our Representatives 
Cover Daily— 


In Trenton 


The Offices of the 
Supreme Court 
Superior Court 
Secretary of State 
U.S. District Court 
Workmen’s Compensation 
State Tax Department 
Attorney General 
Bureau of Vital Statistics 
All other State Offices 


In Bergen, Essex, Hudson, |. 
Passaic and Union 


Counties 


County Clerk’s Office 


Register 
Surrogate 


County Clerk’s Vault 
Register’s Vault 

Sheriff’s Office 

Surrogate’s Vault 

Referees in Bankruptcy 
Chancery Division Chambers 
Compensation Courts 

All County Courts and Offices 
Municipal Courts and Offices 


District Courts 


All Parts of the District Court: | 
in the Counties mentioned. 


Services We 

Ascertaining 
availability and corporate in- 
formation 

Service of papers on attorney: 

Filing and delivery of papers, 


files, etc. 


Obtaining information and data 

Abstracting dockets 

Searching and abstracting trade 
names, corps., chattel mtgs 
estates, etc. 

Procuring Forms or Rules 

Marking District Court cases 

Obtaining police and hospital 


reports 


Messenger Service 


Our messenger calls at your 
office daily for your instructions 
and requests on forms provided 


by us. 


Reports 


A prompt report is given you 
on each request you make. 


THIS SERVICE IS AVAILABLE 
TO YOU FOR A NOMINAL 
MONTHLY CHARGE 


Serving the Bar of New Jersey 
For Over 30 Years 


NEW JERSEY LAWYERS 


24 Edison Place, Newark 2 


MArket 3-6190-1 
Our representative will be happy 


to call on you to explain this 
service in detail. 
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£5 <A TNS TOT 


LEGAL NOTICES 





STATE OF NEW JERSEY 
DEPARTMENT OF STATE 

; : 2 OF DISSOLUTION 
these presents may come, 


STATE OF NEW JEKSEY 
DEPARTMENT OF ¢ 


whom these presente 


~ 
° 


It appears to my satisfaction. 
duly authenticated record of the Ss, 
voluntary dissolution 


It appears to my satisfaction. 
duly authenticated record of the proceed 
voluntary dissolution thereof 


aa Early le. ssume 
a corporation of this State, whose principa: the name of “PHYLL Is ARL ENE RILES: 
i i 10. 591 Summit Avenue, | 


in the City sd Jersey City, Applicati 


y a duly 
Freeman bj 








ing the age ud the rein and in “charge thereof, 





the agent therein and in charge caaaen’ ‘ i 
Freeman 


the Tequirewents of Title 14, two a 
ARLENE RILES; 


“ with the requirements 


preliminary to the issuing 





0 
NOW, THE BEFORE, 


that the bald ‘corporation did. 


office a duly executed and attested cou 
ont in writing to the dissolution of 





which said consent and 
of the proceesings aforesaid are 3 
said consent and the record 


proceedings aforesaid are now on file 














STATE OF NEW JERSEY 
DEPARTMENT OF 


ACA 


To all to whom these presents 








by duly authenticated record 


unanimous consent 











» age nt ‘the Tein and in ‘charge 





Cortity that rt ae corporation’ did, 





ny <a a duly execu ted ‘and atteste j consent 
‘orporations, Ge 


NOW, THENEFORE, 






















Seal) A.D oue ¢t 
" 





J Sept 1, 18 ) $21.6¢ 











=" : 


unanimous conse nt 


























3 Jersey 
> agent therein and in charge 










State of the State of New Jersey, 
y that the said corporation did, 


my office a duly executed and attested consent 














STATE OF NEW JERSEY 
DEPARTMENT OF STATE 

OF DISSOLUTION 

to whom these presents may come, 








It appears to my satisfaction, 
bg authenticated record of the proceed 





nnanimous consent of all the stock 











» City of Jersey City, 


be ing the agent therein and in charge thereof, 


ESSEX COUNTY COURT 
LAW DIVISION 
ee yee 





FINAL JUDGMENT FOR 
CHANGE OF NAME 





In the matter of the application of 
y lis Arlene F 


ardians 7 














2n made to this Court 
nt by Phyllis Arlene 
appointed guardians 
+ said Phyllis Arlene 
name of PHYLLIS 
it appearing to the 
has complied with 
the New Jersey 
seq and the rules 








that th 












on this 3rd day of 


she and is here authorized to 

of Phyli is Arlene Riles, 
Uctober 6, 1958, and that 
said plaintiff cause 
be published in 
, and within ten 








it of publication 
with the Essex County 


State of New Jersey 
rovisions of the statutes 











ESTATE OF CLARA I. COLTON, deces 
| Pursuant to the order of ADRIA 

| FOLEY, JR., Surrogate of the r 
| Essex, this day made 
the undersigned, Adm 


of “said deceased, to exhibit to the subs: 
under oath 
demands again 
within six months from this date, 


THE HOWARD SAVINGS INSTITUTIV 
JOHN F. CONNOLLY, Attorney 


Newark - 
L.J.—Sept. 4, 11, 18, 25, Oct. 2 














on the Ds 
trator of said 
notice is hereby given to the c 





or affirmation, their claims 
st the estate of said d 





forever barred from prosecu 
vering the same against the subscrib 











Commerce Street 
N 








Take notice that the undersigned wil 


yurt being satisfied | 


958 at 2 O'C 
are no reasonable | use 


Piyllis Arlene Freeman 









the Essex County Court on Oct 
y in the afternoon 





irt Ho wark, New Jersey for a 
judgment g her to assume the 
name of W Smith. 
We nry, an inf r 
na rdi an asad 

Aaron B. ng. 

190 Lyons Avenue 

Newark, N. J. 

L.J.—Se 4, 11, 18, 25 $8.82 











id judgment she} TAKE NOTICE, tt 

ply to the Essex C Divi- 
~ sion, at the Court "House, Newark, New 
d copy of the judgment | ‘ 1 


iles in such cases made andj} , 





nat the undersigned + 





on October Ist, 1958, at twe o 
fternoon, for a judgment auth 
Wos)? NITZER to 
BERNARD WAYNE. 
BERNARD WOSNITZER 








| MARG nae ee & TURAK 
8 Plaintiff 








s n 
Judg Court | Attorney t 
iO I ad , 
rik New Jersey 
Piaintiff $9.3¢ wt. 4.21, 38, 25 $9.45 
09 


STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIFICATE OF DISSULUTION 
all to whom these presents may come, 


Greeting 
WHEREAS, It appears to my satisfaction, 


ju.y authenticated record of the proceed- 
for the voluntary dissvlution thereof 
nanimeus consent of ali the stock- 
deposited in my office that 
SUGERS ROOST, INC. 








ed at No. 179 Outwater Lane, 
rfield, County of Bergen, 
of Ne y (Cormack J. Rogers, 
zy the ager therei D abd in charge thereof, 
n whom process may be served), has 








complied with the requ irements of Title 14 
ral 


Revised Statutes 
the issuing 








New J 
this Cer 





the Secretary of 

of the State of New Jerse -y, Do Hereby 

y that the sai d corpor ation did, on the 
F f ter r, 


the stockholders 





3 afo ~— d are now on file 
ovided by law. 


hereto set my hand and af 
my official! seal, at Trenton 
September, 
ine bundred 


this Second day of 


housand 





ht. 
DWAKD J. PATTEN, 
Secretary of State. 





COUNTY COURT OF UTNION COUNTY 


LAW DIVISION DOCKET NU. 653 
Civ Action 
D4sMENT 





BROSKI, SOPHIE BOBROSKI 
BOBROSKI al 
ROSKI,_ 





of LEON : 
1 LEONARD : 


SOB sBS, 









Statute 





Tider 

w HOPKINS, 
County Court. 
tat 





of this State, whose principal | Morris Rubin 





TO WHOM IT MAY CONCERN: 

TAKE NOTICE that the undersigned 
apply to the Essex County Court, Court H 
Newark, New Jersey, at 2:00 P.M. o 
siey day of September, 1958, for 








a 
nt to assume the name of JOHN EDW: 


NUSE. 





sone EDW ARD STOLL, Jr., 
Gardam Nuse, as 


oe ‘and natural guardian of 
Jobn Edward Stoll, Jr., infant 





Street 
N..d. 
28, Sept. 4, 11, 18 $10.71 








WHERE AS, it 
1958, fle in|, 
attested consent | 


of said cor- | 


“said consent and the record | 


f 3 rial 
TESTIMONY WHEREOF, J j “ie 


FOLEY, JR., Surrogate of the 
Essex, this day made, on the sop 
the unde 
notice is hereby given to the 
said deceased. to exhibit to 
under oath or affirmation, their 


ily ‘veri fied 
assume the 
SOPHIE 





demands against the estate of 
within six months from this 
will be forever barred from 
recovering the Same against 


DAVID S. BINGHAM, Atto 
744 Broad Street 
Newark 2, N. J 
L.J.—Aug. 14, 21, 28, Sept. 4, 11 


STAT OF NEW JERSEY 

DE 3 Ak TMENT OF STATE 
CERTIFIC ATE OF DISSOLUTIO)S 

to whom these presenta may 


retin 










Dated: August 7, 1958 


ESTATE OF CAROLINE EILENBERG, Ge 


ceased 
Pursuant to the order of A 


rsigned, Executor of said 





the 





* 


THE HOWARD SAVINGS 











Dat 
EST ATE OF LILLIAN IRI 


i“ 1H are 


RICHARD M. GLASSNER, Att 
60 Park Place 
Newar N 





complied with the requirements of Title 14. 































of this Certificate of Dissolution. 


State of the State of New Jersey, Do Hereby 
that the s@#id corporation did, on the 





executed and attested consent 
the dissolution of said cor- 


which said consent 
of the proceeiings aforesaid are now on file 
office as provided by 
TESTIMONY WHEREOF, 
set my band and af 














Dated: | _ Dates Ss em i 
* GARRETT ROBERTS, NATHAN TUR ESKY, Assi 








. . Surrogate of the County of 
thie day made, on the applicetion of | 









N. J. 
$10.26 
ESSEX COUNTY COURT: 
PROBATE DIVISION 
NOTICE OF ASSIGNMENT 
f t = a for the 
tors Tool & Mfg. 


r to “ WATHAN TURESKY, 





TAKE N¢ YT It E 


E ssex Cou 







in 






ged 








} 


NATH: AN ‘TU RESKY, 








SANFORD SILVERMAN, for 
Ass gnee 

4 Comm et 

haere’ —. . 

J.—Sept. 11, 18, 25, Oct. 2, 9 $28.08 


us mane +, 


ESTATE OF MATILDA og 





that the above 
26th day of 
and delivered 
» » City of New- 
. New Jersey, an assign- 
» estate in trust for the 
accordance with 
in the business 


and tool shop, 
‘.J. SKEFFINGTON, 






be presented 
at 


ESTATE OF ROSCOE C. 


FOLEY, JR., Surrogate 
Essex, this day made, on toe 
the undersigned, Executor of 3% 
notice is hereby given to 





notice is hereby given to 
to exhibit to the subscribers 
osth or affirmation, 
demande against the estate of said deceased 
within six months from this 
will be forever barred from prosecuting or 
recovering the” same against the subecribers 
ET PARSONS ROBERTS 











FEDE 
PAInLIS & FOSTER, 





TAKE NOTICE that the undersigned will 
apply to the Essex County Court, Law Divi- 
ion, at the Court House, Newark, New Jer- 
sey, on Wednesday, October 1, 1958, at) 
2:00 P.M., for a judgment authorizing him 
to assume the name of Melvin Richard Miles. 


Melvin Ricbard Kleinman 


Daniel G. Gallop, Attorney 
11 Commerce Street 
Newark 2. New Jersey 
L.J.—Sept. 4, 11, 18, 25 $8.19 | L.J.—Aug. 


sald deceased, to exhibit 
inder oath or affirmation 





IRWIN GOLDFINGER, Attorney 
24 Branford Place 
| Newark 2. N. J. ee 


rated 








uta 





Dated 











oF FINGTON, Attorney 





Dated 


Pursuant to the order 


the er 
to the se 
their claims 

, f said dece® 
temands against the estate Of oo. oe 


within six months from tins 
vill be forever barred from prosece 
recovering the same af¢ 





IRWIN GOLDFING R 


> 
14, 21, 28, Sept. 
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> tee SG 
LEGAL NOTI 
OTICES LEGAL NOTICES LEGAL NOTI 
ee ee ee | ae nd CES LEGAL NOTICES LEGAL NOTICES 
DEPARTMENT OF STATE l pc pee Dated: August 14, 1958 STATE OF NEW JERSEY 
ERTIFICATE OF DISSOLUTION sa ir OF MATHILDA KRUMEICH, de- DEPARTMENT OF STATE ESTATE OF CARMELA VILLANI. bo bag DEPAR MENT OF STAT 
gill to whom these present a “ ceased. CERTIFIC: , 7% r Ee Oe cee 
e's = presents may com: | Pursuant to the order of ADRIAN M.| To all to wh: ATE OF DISSOLUTION Pussuant to the order of ADRIAN M. CERTIFICATE OF DISSOLUTION 
AS, It appears to m FOLEY, JR., Surrogate of the C : il to whom these presents may come, FOLEY, JR., Surrogate of the County of} To all to whom these present 
poo . wae he y —_— oma | Essex. this day made ow. the <euienee be Lenn Essex, this day made, on the application of Greeting: presents may come, 
ut ti rec of Troe: -|, ne x4 é , Oo »pl on 0 EREAS. I — io: > ie : > aren 
. for the Voluntary dissolution thereof | the undersigned, Executor of said deceased,| by duly pore dee appears to my satisfaction, the undersigned, Executrices of said deceased, WHEREAS, It appears to my satisfaction, 
‘ » uvapimous cunsent of all the stock- | notice is hereby given to the creditors of ings for ‘the ve ono oe nen —— pray Nor age ne NE ne ee ee ae ae ee 
rs. deposited in my off e that = deceased, to exhibit to the subscriber| by the unanim 8 e mnsent oe beers under 0 or pr Ree ph Ne ar ae ae 
> RANGE 3E INC. } under oath or affirmation, their claims and / holders, deposited eG Ne Co jemand ak So oan ged Gasman 
; demands against the estate of said deceased,| WAGA WAGA | a INC within te tes foe date oe ans 1er LOB mT PIX TON. IN 
a within six months fro i : Ca ee mem aylcsteighnd Per sts e * nieve tshieass ROBERT G. THE ; 
|} will be forever A ce yA sronnemaar o pT ne sage ett tate, whose principal incl — barred from prosecuting ps a corporation yo this ieote, where prtavtgel 
< " OTHE the Same against the subscriber. /] in the City of H ob Counte ar Saakeee MakIA C WESTENSURGER ee | ee at teen Gone a Eee 
‘ | THE, HOWARD SAVINGS INSTITUTION] State of New Jersey Wate oeeete’ | FLORENCE MW L. BROWN Borough of Matawan, County of Menmeutts 
: AL 1s, LYNCH & MALONEY, athe: tha deont tasers alte +0 chalk, LUOGIA A.J. V Pr B bs , FP State of New Jersey (Robert G. Thixton, 
2 i n f \ § ipo Whom iroeess: and in charge thereof. | Pop pepp ILLANI formerly FORBERGER | being the agent therein and in charge thereof 
Se Revised | yn Street complied with process ay be served), ha: aa ; nore hie ZIMMERMAN, Attorney ipon whom process may be served), bas 
4 y, preliminary to the ! N. J. Corporations, Ps ements of Title 14, N ——- ren Street complied with the requirements of Title 14 
; Tiger rn Bd | 21, 28, Sept. 4, 11, 18 7 of Revised Statutes | Newark Ned Corporations, General, of Revised Statutes 
: ey ag es fon the issuing ..J.—Aug. 21, 28, Sept. 4, 11, 18 1 New Jersey, preliminary to the issuing 
3 State of New Jersey, Do Hereby | Date a o7 . ae 6 ten ae PRES eae : of this Certificate of Dissolution. 
the said corporation’ did pee the ESTATE OF STF Toate i igust 27, 1958 I FORE, I, the Secretary of STATE OF NEW JERSEY NOW, THEREFORE, 1 tha Secvexann: ad 
, SRG Hig ah Purana” ti EPHEN G. RICH, deceased New Jersey, Do Hereby DEPARTMENT OF STATE State of the State of New Jersey, Do Hereby 
L file in p. —_ th rd said rporation did, on the CERTIFICATE OF DISSOLUTION Certify that the said corporation did on the 
| rier - ay aes te ep SM cb aes August, 1958, file in my iy ay whom these presents may come,| Twenty-sixth day of August, 1958 file in my 
4 s y and attested consent rreeting: othce a dul eXeC é ” gitexted 
x Roe k : d ‘ duly executed and attested consent 
: K.. : I Y t lissolution of said cur WHEREAS, It appears to my satisfaction, | in writing to the di i ) " 
| i : : ati i exec ited by all the stockholders | D¥ duly authenticated record of the proceed poration, emacatea he als the + ame as 
m so. ca rvidades. lace - the gb ch said | nse nt and the recore ings for the voluntary dissolution thereof | thereof, which said consent and dia caaded 
TIMONY WHEREOF j nands | in my spre fee's s .y ee hol — unanimous consent of all the stock- | of the proceedings aforesaid are now on file 
e my hand and af- ei “ oTIMONY was aie. iulders, forge er that in my swid office as provided by law ‘ 
: my har ind af. | within si IMO? I JOGAN AVE. REALTY CO. IN TESTIMONY HEREOF 
ee seal a bs om reto set my hand and af | & corporation of this State, whose principal have ‘prsuee o08 aa land ae ae 
th day of Aug : leial seal, at Trento: flice is situated at No. 554% Jersey Avenue, fixed my official seai at Frente, 
K bh I Ss = of August, | in the City of Jersey City, County of Hudson this Twenty-sixth day 
« | 1 ‘ — Seal) Ss > ° 4 ‘Elia. —— regan day of August, 
; LINGENSTEIN ne hundred tate of New Jersey (George D’Elia, | (Seal) A.D., one thousand nine bh lred 
e RICH being the agent therein and in charge therevf, and fifty-eight. 6 7 oo 
: $21.60 HERMAN es 7 upon whom process may be served), has EDWARD J. PATTEN 
ial es Be. csi al rig ier“ LJ 4 A bg complied with the requirements of Title 14, Secretary of State : 
a ie as eS as $21.60 | Corporations, General, of Revised Statutes| 1..J.-Sept. 4, 11, 18 7 $21.60 
STAT E EW JERS ‘ — of New Jersey, preliminary to the issuing pei 
PARTMENT OF ST: Ss 2 STA CEW J of this Certificate of Dissolution STATE OF N SEY - 
FICATE OF DISSOI | TA F NEW J iOW, THEREFORE Be ee aes 
- (TIF A EOF 1s at ON DEPA MENT i 7 ia NOW, THEREFORE, Il, the Secretary of DEPARTMENT OF STATE 
, 3 ) presenta may come CERTIFICATE OF DISSOLUTION eoraer tan song ae New vere = Hereby ; CERTIFICATE OF DISSOLUTION 
a s To all to whom these presenta mc ve t e said corporation did, on the} /v all fo whom these presents may come 
1 sa Ppt I iy come,| Twenty-sixth day of August, 1958, file in my Greeting: rs 
ng the WHEREAS, It re ty my satisfaction ottice a duly executed and attested consent WHEKEAS, It appears to my satisfaction 
i Py hy ducy autben r f ssaiseeea z suing to the dissolution of said cur yy duly authenticated record of the proc eed- 
ite i h iy Roan ther enanGrce dike rat rcsihts vol aiivd, executed by all the stuockholdere | ‘“s5 for the voluntary dissolution thereof 
edit By oft that | the : La e ‘al “the aeeaee weiey Which said consent and the recorg | °¥ the unanimous consent of a.i the stock- 
: gic a = - hive oe 5 p. f the proceedings aforesaid are now on fie | “elders, depositea in my office that 
—o 7 hos | AT NI ih y uy saa ol e as provided by law. AJAX CORPORATION 
ita a corpor whose principal IN TESTIMONY WHEREOF, 1] @ Corporation of this State, whose principal 
a Pie 4 iS Blecnania yo buve hereto set my band and af office is Situated at No. 89 Central Ave., 
b charg ) 1ir, County of nay Te official seal, at Trenton,| in the City of Clifton, County of Passaic, 
be agent ti i hare: f. | Nave kau pase apa ce oa this wenty-sixth day of August, | State of New Jersey (Samuel Saffror 
4d with proceas may be served), a ag t therei "aia - pe (Seal)  A.D., one thousand nine hundred | Velms the agent therein and in charge cuazacs 
at s, General, of Revised Statates | thereof, upon who rocess muy be served) on eb etl Lf PEN sin cbor ME hid aonb tloriaethin eat sap tp) Chae 
New J l a ha aeeeeoae | has complied requirements of Title hiWakl J. PATTEN, omplied with the requirements of Title 14, 
ws $ ‘ oe 14, Corporati General, of Revised Statutes Secretary of State. orporatious, General, of Revised Statutes 
m1 * f New Jersey relimioary to ihe ‘leauia L.J.—-Sept. 4, 11, 18 $21.60 | f New Jersey, preliminary to the issuing 
iis f this Certi Sat at Bimaainaies « . | — am —_—_—_——_| f this (ertiticate of Dissolution. 
NOW, THEREFORE, I, the Secretary ot STATE OF NEW JERSEY Sine af tee Sacas ak dae bes 
Z T Not undersigned wil] | State of the State of New Jersey, lo Hereby DEPARTMENT OF STATE so Pal ate pate New Jersey, Do Hereby 
xecuted and at apply to the int. Law Divi-| Certify that the said corporation did, on the CERTIFICATE OF DISSOLUTION Certify that the said corporation did, om tie 
. tk u i Pacntiath POF D d, 0 r Ul T'wenty-sixth day of August, 1958, file i 
7 Se” Aimentaticn’ <c% oni ram ark. New) Jersey: on atiet! igust, 1958, file in my|7¢ all to whom these presents may come yay gation, 
t ae I cage ge iy Pl Ciseaki Sak Dike tae office a dui y exe and attested cmaent Greeting ottice a duly executed and attested consent 
: oo yy lg ag is : ethene me in writing te ; tam of etl ye WHEREAS, It appears to my satisfaction in ve to the dissolution of sald cor- 
' ot content: Sn : 3 : sf ae. poration, exveuted the eteskivaldars by duly authenticated record of the proceed —_ jon, executed by all the stockholders 
my said off as provided by la H: ARR uIE T PATRICIA BOUGAS thereof, which said I t and the record | i288 for the voluntary dissolution thereof ft a bonnets aimee at ce-on a 
TT’ ae Oo 7 r ee ng r y Ing j ; 6 J : nt . . 
IN TESTIMONY WHER tural guardian “ee ead of angles Pig iw Ai aaa eee ee ee ee be ae alee office as provided by law. 
ave hereto set my hand HAR R tr: T WEBBER 2 = Co, ee vided by law. yiders, deposited in my office that IN TESTIMONY EOF 
T eal, at JOSEPH F. ZELLER IN TESTIMONY WHEREOF, 1 L & S TOOL MFG. CO. lll gg AR gogo 
ttor vr Plaintif have ‘her to t my hand and af | 2 Corporation of this State, whose principal fixed 7 official pgm Bas = 
e vs he ie fixed my offic seal, at Trenton, | “ice is situated at No. 820 Bloomtield Ave- a ee ne 
fifty-eight iat Le this Twentieth day of August, A.D., nue, in the City of Clifton, Count tf) s (Seal) rie mys a = poe wae eal 
DWARD J. PATTEN, J $10.08 (Seal) one tl und nine hundred and| *#i¢: State of New Jersey (Herbert Ledne i and ifty-c Fosse Ss 
Secretary of State. fifty- t being the agent therein and in charge there WARD O 
Sept 11,18 EDWA J. PATTEN, upon whom process may be served) ee EDW ARD J PATTEN, 
STATE OF w catia meaiuen ieee Secretary of State complied with the requirements of Titie 14 | 1.s.—sent 4. Tt, 18 asec 
canes NE JE mph ¥ | Es" aca s 2 ag SS 1958 | L.J Aug. 28, Sept. 4, 11 $21.60 | Corporations, General, of Revised Statutes _ : s — — $21.60 
\RTMENT OF 3 L, de- | ———_—_——__ ; _|of New Jersey, preliminary to the issuing STATE OF NEW JERSEY 
San these coe SSL TION | P a ae of this Certificate of Dissolution. DEPARTMENT OF STATE 
m these presents may come, | .., woe pone a ore é _NOW, THEREFORE, I, the Secretary of CERTIFICATE OF DISSOLUTION 
lh Soliegs 7 ri | F - S : State of the State of New Jersey, Do Hereb To all to whom these presents may come, 
t appea ) my sat F I ION Certify that the said corporation did. on the Greeting 
Z pr ay come, | Twenty-ninth day of August, 1958, file in my WHEREAS, It appears to my satisfaction 
, ataat office 4 duly executed and attested consent by duly authenticated record of the proceed 
: ny satisfaction writing to the dissolution of said cor ings for the voluntary dissolution thereof 
7 pabheibeh eed | «ration, executed by all the stockholdere by the unanimous consent of all the stock 
thereot | th which said consent and the record | holders, deposited in my office that 
Ww the ’ ‘ 
; of ail the atort f the proceedings aforesaid are now on file LEHMANN REALTY COMPANY 
iy © at bn my sai d_ office as provided by law # corporation of this State, whose principal 
2» | ; ; IN TE STIMGNY WHEREOF, } i situated at No. 404 - 38th Street, in 
P Ponte A ie lortimer 4 nave hereto set my hand and af ie City of Union City, County of Hudson, 
Ba een and B cnarE fixed my offi se#l, at Trenton State of New Jersey (Carl Weitz 
295 sols poo AO ‘seo erst ue served ; th be y-ninth day of August, | being the agent therein and In charge thereof, 
ies! rporat General of R zs ed (Seat) wousand nine hundred | UPON whom process may be served), has 
atio ral, of vised ! -eight ‘omplied with the requirements of Title 14, 
a8 < a. reals — a caren EDW ARD z gPATTEN, pg gg ye General, of Revised Statutes 
<< CPORE a - St oad Secretary of State. of New Jersey, preliminary to the isat 
de- : EFORE, I, the Secretary of STATE OF NEW JERSEY _ Revi atute> | L.J.—Sept. 4, 11, 18 $21.60 | of this Certificate of eS ae ee 
: tify that the seid pela hak cot ee __ DEPARTMENT OF STATE BaEy £0. (OG ee | — ; NOW, THEREF ORE, I, the Secretary of 
AN OM ie id rorporatic \ 4 i CERT IFICATE OF DISSOLUTION _Dissoluti Se : STATE OF NEW JERSEY State of the State of New Jersey, Do Hereby 
g i -s z : 9 gfrrtete file To all fe whom thease presents may come a é, _the Se Wo Terebs DEPARTMENT OF STATE Us the said corporation did, on the 
Sa ee kant asd w Jersey reb i aE. . Jay f onan 145 } 
‘ ag Pes dissoluti staid : wirehiie. tk-am a sia. on the CERTIFICATE OF DISSOLUTION day of August, 1958, file in my 
: ‘EAS ppears to my satisfaction ; To all : . y executed and t te » 
‘os 7 ¢ . yxy d authenticated record of the proceed spate Pootend whom these presenta may come to the chucheties ae wink ae 
aerneead the voluntary dissolution thereof he bmea: WHEREAS poration, executed by al! tl *khol 
; olunta t Br petim WHEREAS, It appears to my satisfact pee as Mes he _stockhalders 
Ss inanimous consent talk the atk € by. duly “authandiedved wecore ae tha ene thereof, which said consent and the record 
id ost my office that ings for the voluntary dissolution tb a of the proceedings aforesaid are new on file 
: egEM CAMERA <o nie Mag DO “oopsh on canal ara a rt in my said office as provided by law. 
E 7 ~ormoration this State, whose princi fice holde-e deposited fo mv «fice that stoc IN TESTIMONY WHEREOF, 1 
s fice is situated at No. 744 Broad Stre N TES OF, 1 JERSEY WINCHESTER REALTY Pras Gharib ap bestest ese Past Tea 
ity iat ess Oa ean ai oe apn Sa aXe ff Trenton a corporation of thi State shose si . this wenty-first day 4 ugust, 
Ww SED veing the agent therein and in charge mea this Tw grein t ffice is sit tide d at No State, whose principal (Seal) A.D., one thousand nine hundred 
Rerret 6 pon whom process may be served) ha (Seal) I t aie n tl ‘ a ta rae Sein 2 + and fifty-eight 
etary of tat : I 3 ) Seal 2 Ip sand nine hundr in the 17 nship of Mi 2 WOO y ph a 
Mie ies share. the iirements of Title 14 nd : MARE Fe con Staten Ge Ne ee cwalis hey = EDWaKD J. PATTEN, 
- ow ue General, of Revised Statute E DWARD PATTEN lusch. being the therein pg 5 chases serene ae eee 
f Ne See! I aig a AA the issuing Secretary thereof, upon whom process may be seveadh L.J.— Aug. 28, Sept. 4, 11 $21.60 
oS rs 8 ssolution L.J Aug. 28, S } $2 bas compliec { } : 6%. 
= “ “ $21.60 a mplied with the requir- ments of Titl adit aire a eeesaeeadll 
ak Side : Pg 5 2, I, the Secretary of | ————_—__ ee Corporat! me, General, of Revised ceedates STATE OF NEW JERSEY 
Stat i 18 ate of New Jersey, Do Hereh ESTATE OF MAI f New Jersey, preliminary to the issuing a DEPARTMENT OF STATE 
‘ertify said corporation aid, on th MARIA LA ¢ thin Cortificdte of ‘teesintien ‘ CERTIFICATE OF DISSOLUTION 
I y of Angnst, 1958, file in my NOW, THEREFORE, 1. the Seertarpiorn “ote ne ee ee ee 
vf e ited and attested consent . St.te of the State of New Jersed “an aoe esentese 
a dissolution of said cor + ‘ortify that the said corporation did, on the t WEERP 20. 3 appears to iy eatietaces 
rat he stockholders > Twenty-seventh day of August, 1958, file in| P7,7"17, authenticated record of the proceed” 
rt i the record office a duly executed and attested consent ings for the voluntary dissolution thereof 
- id are now on file : t writing to the dissolution of aatancda by the unanimous consent of all the stock- 
my office ided by law . poratio »reCh I holders, deposited tn my office th 
TE STI y WHEREOF 1 poration, exeented by all the stockholders rie y at 
1 SSTIMONY  WHEREOF. 1 : ereof, which said consent and the record BEY Ter, SNC. 
have hereto vet my band and af of the proceedings aforesaid are now on file a corporation of this State, whose principal 
fixed my official sen! at Trenton n my sald office aa provided by tam office is situated at No. 200 Fast Mt. Pleasant 
s oe ee h day of August : ee (XN. TESTIMONY WHEREOF, 1| A*cnue, in the Tow of Livingston, 
1 pede ate te undred have hereto set my hand and af aeeael of Essex, Sta New Jersey, 
EDW ARD - w fixed my official seal, at Trenton — a baa being the agent therein and in 
g ‘ this Twenty-seventh day of Augus charge thereof, upon whom process may be 
ecretar 3 gust, . 
: ee ry (Seal) AD... oe thoasasd aine bended served) has complied with the requirements 
J Aug. 28, Sept $21.60 - ; 1 fifty-eight. of — 14, Corporations, General, of Re- 
a oP E DW ARD J. PATTEN vised Statutes o w Jersey, preliminary 
————— . Geeretary oat State. : to issuing of this Certificate of Dissolu- 
Vieiad 1958 ‘ Sept. 4, 11, 18 ‘i $21.60 | “2 
! ag 95 _ al Se NOW, THEREFORE, I, the Secretary of 
eeest SI r ; . $ State of the State of New Jersey, Do Hereby 
Beanie ae Ja ter August 26, 1958] Certify that the said corporation did, on the 
ESTATE OF WILLIAM L. KUNZE, deceased. | Twenty-first day of August, 1958, file in my 
} ursuant to the order of ADRIAN M.| office a duly t and attested comand 
¢ g Y JR., rogate of the County of] in writing to the ym of said cor- 
. = — Biro aay ade, on the application of | poration, exeented by all the stockholders 
ee ersigned istrator of said deceas- thereof, which said consent and the record 
tice is he reby given to the creditors | of the proceedings aforesaid are now on file 
re gsr Posen ong ee the —— {in my said ag provided by law. 
. . ‘ 1 or affirmation, their claims an¢ MONY WHEREOF, 1 
Ms : ~~ ae judgment the state of said deceased, have hereto set my hand and af 
x eet ae creme ae 9 f m this date, or they fixed my official seal, at Trenton 
AY } bye ; : yarre from pre uting or this Twenty-first day of August, 
2 .ER & HARRINGTON, H the same 1inst the subscriber. (Seal) A.D., one thousand nine cunmeed 
A Pate... ROBERT W. KUNZE and fifty-eight. 
ae A : SHEERAN, Attorney EDWARD J. PATTEN, 
7 Sug. 28. S $11. 18. 25 45° lags: L.J eg Oe ej 
2 1 5 Nd ..J.—Ang. 28, Sept. 4, 11 $21.60 
L.J.—Sept. 4, 11, 18, 25, Oc - 
2 $9.45 » 11, 16, 25, Oct. 2 
18.25 2.13 Ritciesd Fe es ae Dated: August 11, 1958 
AY CONCERN: ST > “\ “ITS “aia — Dated: A ist 29, 1958 ns a a ADAIR, ‘sed 
¢ hAecataned  -witl anes S, decease ESTATE OF EAR ‘a snrpactinck 
it the undersigned will @ oF ADRIAN M. — ee THY, de-| Pursuant to the order of ADRIAN M 
ee eee County of | Paaiaad tet : FOLEY, JR., Surrogate of the County of 
Aewarks New Je sey ‘application of | ¥ FOLEY IR ne aren ot ADRIAN M.| Essex, this day made, on che application of 
7 September, 1958. at TA. of said rie ny as t.. Surrogate o the County of | the: underalaned. ‘Svecctava of sails @aceuae 
judzment auth. rizing them ee eae hla 2SSeXx, this a erage _on the application of | notice hereby given to the creditors of 
names of JOSEPH DAVID to the b- redi a “ ed, Admir rator of said deceas- | said deceased, to exhibit to ¢ . 
OTTE E. MARKS. BAR the sub-| > creditors hadabe = to the exual thibit to the sr abscribers 
2 rE. ARKS ‘AR- fhate olatmia Oe tha cabassines Besta ‘ reby n to the creditors | under oath or affirmation, their claims and 
of ae oe , > ae Ge Bese ased. Bo e he it to the subscriber demands against the estate of said deceased 
ath or a firmation, their claims and in six months from this date, or they 








2 MARKS, and MARJORIE 
id deceased, | 


nst > " i 7 
aie, af ee the estate of said deceased, | will be forever barred from prosecuting or 


ths from this date, or they | recovering the same agai 
a Te g ne Same against the subserfher 
forever barred from prosecuting or THE NATIONAL NEWARK & ESSEX 






ith from this date, or 
be forever Raacadl from prosecuting | 





1 DAVID MARKOVITZ they 




















sna JOA’ MARK OVITZ  secoverme tie same against the sub- prosecuting or 
RIE JAYNE MARKOVITZ i he subscriber. | recovering the same against the s ‘KING COMPANY : 
S & Maloney, Attorneys SHANI EY a yISHER. Atte —_ ICK nue, HOW. AR = SAVINGS INSTITUTION | HENRY M REEVE. elles 
ch SHANLEY & 3 tOBERT A. HUEBNER, Attorne Le [E & FOST 
-B. JL le nd “ os | 200 Market Pe . } wo teaed Gin fi vr ane 
3, Sek. 44 20 $13.28! 13 ty > Ta ae on Sept. 4, 11 2 | Newark 2, N. J. } Newark 2. N. ee 
51. 28. Sept. 2 | L.J.—Sept. 4, 11, 18, 25, Oct. 2 | L.J.—Ang. 21, 28, Sept. 4, 11, 18 
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Bankruptcies 


The names of the Referees are abbreviated , RAC ZK A, Thaddeus F 


























40 Darcy St., New- 
833 54 $ 








as follows: L-Lipkin; T-Tallyn: F-Fishberg 
ALLEMAN, Carrie M. a/k/a Mrs. Wayne J - 
Alleman, Park & Washington St., Pal-| RE 
myra vol liab. $27,665.27; assets $50; 
refr. L.T. & F solr. Worth & W.; 9-4 shige 2 . er 
R : : 2 ( “Har 9-8. 

AL LEMAN, Wayne Jacob, Park & Wa : REYNOL bs Stanley Martin, 50 North West 
ton Sts Palmyra; vol.; liab. $30,840 ve $9244.77 
assets $500; refr. L.T. & F solr. Worth T&F sie Shae! 
& W 8-28 7 PrN ” 

ALLU Andrew L. a/k/a Andrew Lewis, 90 77 And AY 
Cedarhurst Av West Pat 1 vol ' $6,163.97: assets 
liab. $27,000 assets $600 Lt... & r. E M 
F.; solr. Max J. Mareiniss; 9 

BAILEY, Francis John,  Jeffe Trai Egon E 
Hopatcong Hills, He ete mes eae liab. a Marie's 
$5,449.91; assets “Aes n Ave 
solr. Norman J 86.09 - 

CONOVER Jolin Nort Yes seach 
Ave., Land vol SCHWARTZ, Herman A 0 Pr 
$400 refr L..7 Hackensa vo ib. 383,26 
Glassner 9-2 s1.000 efr L.T. & F 8 ( 

DIAMANI Murray H 288 Park Terr Zucker 9-5 
Elberor y ib, $11,853.85; assets SCHWARTZ Ruth, 100 Prospect Ay 
$9,481.50 r Tr.&F.; solr Martin Hackensack vo ab. $42,870.04 
Ss n i u » ”) I I «& } 4 { 

FINAN Jan J I 6 Park Ave., Mad 
SOI »] ib $2,741.32 assets SOU s M AN J I b 21¢ M 
refr L..11 I solr A Silve i Rad R } t $oe,Ge 7 
Ss BS L.T. & I | I 

BLOWERS, Joseph J 4456 St Newark M Gila -2 
vol. : ib $7. 2OOS5 assets SSOO refr - - > 
L.T. & F solr. Schapir & Farkas; 9-5 

FLOWERS. “Loretta eG nin ee eee Announcements 

l b. $7. 250.85 ts S300 refr 

F he Die s Lorett \ ade a Sai sy J. Seymour Montgomery and 
ind. & t/a partners t/a Loretta & Joe's Joseph M. Lynch have formed a 
L, eh ‘ i r ue s Newar , . ; ; + 
Seema rere OR IB. whnste wecoe ee | partnership for the practice of 

m. -T. & F : Schapir 1 & L irkas 9-5 law under the firm name of Mont- 

~é inde s AV + 1 ~ 
specopetag ith. $5,497.64: assets ZOMery & Lynch with offices at 
Aggie d Rae eal ir. Davidson 245 Nassau Street, Princeton. 

PRANKLA N, Benjamin, 226 2nd 8 Lake 5 : 

won 7 Invel.: refr. 1.7. & I r. Max Gustave G. Kein, Jr. and Mau- 
te 9-3 * . 

How SPAT cRaupeni las anos stan. Tice A. Scotch of Kein & Scotch 
hope: vol: lab, | $14,003.46 ; have formed a new partnership 

_ Johnson; 9-5 with Julius R. Pollatschek under 

Pee ae a cee ee Se |\ tee Oem nee of Mein, Sestch 

$400; refr. 1.7. & Mario H. & Pollatschek, with offices at 
lim oS : 

OHMSTEDT. 1 Ki. 501 Linwood Dr 1000 Stuyvestant Avenue, Union. 
- er eee ae oe we William W. Burke is associated 

oN, with said office. 





















ROY GRIFFITH JONES 
PATENT ATTORNEY 
Formerly Patent Advisor, 

U. S. Gov., Dept. of the Army 
Chamber of Commerce Bidg., 

24 Branford Place, Newark, N. J. 
Mitchell 3-6136 


NORMAN N. POPPER 
REGISTERED PATENT 
ATTORNEY 
17 Academy St., Newark 2, N. J. 
Mitchell 2-1406 


Services avatlable to attorneys only 






































































ft , CORPORATION OUTFIT 


rations 
new and old corpo 
are i eon “hits” with ling drawer * 


with exclusive self-fi 


MINUTES 





YOU GET 
* Stock and Transfer Ledger 
* = 0 Corporate Desk Seal 
e 3 ring Minute Soak with Scoster 
* Book of Beatuifully Lithographed 
Stock Certificates 


OPTIONAL 


¢ Printed Minutes at $1.00 


* Gold Lettering on all Books 
at $1.06 
+ Pocket Seal at $1.25 


*reinforced drawer 


$2.00 additional 








A HANDSOME OUTAT 
QUALITY MADE TO ENDURE 
*& Shipped prepaid 

within hours! 






* Seal in your 
office in a day! 


ANOTHER — ALL-STATE — IMPROVEMENT 


EXTRA at NO INCREASE in price 


An Extra Heavy Indestructible Lift Top Box 


18. 


used to acquire preferred 
of the corporation. 
corporation was reluctant to ex- t 
ert the effort necessary 
ploit the franchise properly, the!, 
parties agreed in 1945 to cancel 
tne 
$15,000 over 
suant to this 
: ment. 


employment and not a joint 
venture between him and the} 
corporation. Accordingly, the} 


termination payments were or-| 
dinary income rather than cap-|} 


ital gain. Copeland, DC N. Y.,| 
1/23/57. 
CAPITAL EXPENDITURES: 


Taxpayer - corporation collected | 
meat scrap and bones for rend- 
ering 
glue. 
steady volume of raw materials | 
into its plant, 
found it advantageous to effect 
agreement 
sources of supply. 
ment called for a payment by 
taxpayer 


Essex Weekly Call 


SUPERIOR COURT AND 
ESSEX COUNTY COURT 
WEEKLY CALL 

SEPTEMBER 12, 


1958 


FRIDAY, 


Federal Tax Notes 


by Harold Kamens 

INSURANCE PROCEEDS: Ap- 
proximately 11 months prior to 
his death in 1952, decedent took 
out $100,000 of life insurance 
naming his wife as beneficiary. 
She possessed all of the inci- 
dents of ownership in $50,000 of 
the insurance, but the Commis- 
sioner, nonetheless, included it 
in the decedent’s gross estate on 
the ground that insufficient 
proof had been submitted that 
the premiums had been paid 
from the wife’s separate funds. 

Held: On the evidence, it is 
determined that the wife paid 
the premiums and the proceeds 
were not includible. Klein, TCM 
1957-176. 

CAPITAL LOSS: Taxpayer, a 
wholesale liquor dealer, bought 
shares in a distilling company 
after it had announced a plan! 
for permitting stockholders to 
buy its whiskey. | 

Held: Because it held the stock | 
several years after availing it-| 
self of the whiskey 
privilege, the stock was a capital 
asset at time of sale, and the| 


resultant loss could not be taken | “YLT "i¢, hin class ger heretate GR AD- v1 P. MUST EX. 
as an ordinary business loss but| ship experience, desires p hs ae . 
only as a capital loss. Gulftex | 5 eareioee peat - 
Drug Co., Inc., 29 TC No. 16. Ped eee hg Ft eh nb 

ORDINARY INCOME: Tax-| Sai 61428 (Shor 
payer and his brothers sold their | ®8™eement, as well as purchase —— ae 
stock in their wholly owned linen | °f 'aW material collected at such |... +: Heateies 
supply business for a fixed price | Prices as might be agreed upon : Pr 
and executed covenants not to/from time to time. Taxpayer , 

was designated as_ exclusive 


compete for a separate payment. 
However, they reported both 
payments as capital gain. 


Held: The covenant was an 
agreement separate from the! 
sale of the stock, that it was 


reached between the parties at 
arm’s 
that 


th 
tne 


length negotiations; and| 
it correctly incorporated 
consideration paid for it, 


severable from the 


which was CAPITAL GAIN: Taxpayer- }:™ te 
price of the stock. It was ordin-| corporation, an automobile dis- 
ary income. Ullman, 29 TC No.|triputor, had in use by its em- 


stock 
Because the 


to ex- 


contract. Taxpayer received 
several years pur- 


cancellation agree- 





Held: The contract was one of | 





purchasing | , 


tangible capital assets and the ndrew Uiiri w Books | 
amounts paid at the contract eal iealed eeiemaae ies —— any 
|signing are in the nature of INFORMATION WANTED ore 


|penses. Van Iderstine Company, i." 
|TC 1957-177. of Alt 


finance company. 


manner, even though it 
the 
These cars were not assets held 
primarily for sale in the ordin- 
|ary course of its 
ness. 
| Fla., 





| CLASSIFIED ADVERTISING 
| EMPLOYMENT | EMPLOYMENT WANTED 


AT TOR {NEY WITH SOME EX- | ATTORNEY, OFFICE IN HUDSON o 
neg! igence ac- | available for referral any 

Sounty office. | Box 
1s, experience 








Ww ANTED: 





work of 




















WELL-KNOWN AT TOR NE Ys DE SIRE 
nt lawyer P 














SHORTHAND REPORTER seer i een) 
DE t staff of well estab- 


FOR RENT 




























ir PRIVATE OFFICE - LAWYER'S " 
t tive suite - com i A 
( SHIP AY All ABLE IN BUSY NEW- general 
thice ecializing in trials nd ap- 2- 
wale. Call MArket 2-1300 for appointment y 
I PRIVATE. OFFI 
EMPLOYMENT WANTED services. OLdtield 3-553. 
“D, E xP ER tf: Né 
torr lab 
r iw firm < 
Tid F.H.A 
Jersey area. Box 614 
REAL |} ATE ATTORNEY (N.Y. BAR) 
with ough and diversified knowledge a 
and x e in title and mortgage loan r 


ad matters, desires position 
law firm or title 
near Newark or Hackensack 








area. Box 622, 


























buyer. 


Held: These rights were in- 








capital expenditures, not ordin- 


. INFORMATION WANT 
ary and necessary business ex- tion i st 



























ployees, for company purposes, SERVICES FOR LAWYERS 
ORDINARY INCOME: In 1944) some 60 cars a year. These cars PpustasivE DRIEFS. Th 
taxpayer entered into a contract| were, as a matter of business. teseatch, writing speciali 
with a corporation to manage its | policy, sold after 10,000 miles of Be Te cnc oF 
petroleum division which held) use, depreciation recorded, and disputed nts, J 
; franchise from Sun Oil be the profits on the sale reported 7:s773's ae I 
axpayer was to receive a salary | as capital gain. Simil in 2 priv 
and a percentage of profits, but|eristed with ee ee i WANTED TO PURCHASE Bh ; 
the profit percentage was to be|rented out to a subsidiary = CH ‘ode 





prot 3 
NJ Mitche 1} 2-51 


egs f s 
60 Park Place, Newark 


CREDIT REPORTS: 


NEW JERSEY BUREAUS 


WILLIAM C. FAY, General Manage’ 
MAIL: Box 643, Newark 1, N. J. 
PHONE: MUrdock 8-5444 
WIRE: Union, N. J. 


Held: Taxpayer was entitled 
o treat his company cars in this 
was in 

cars. 








business of selling 





trade or busi- 
Motors, Inc., DC 





Massey 
10/7/57. 











grease, and/| 
large and| 


into tallow, 
To insure a 


the corporation 


individual 
The agree- 


with 


at the time of the 








ALL-STATE orrice suppty co. 


$02 HIGH STREET, NEWARK 2,N.3. + MARKET 4-5577 
















Z. H. POLACHEK 


Reg. Patent Attorney 
1234 BROADWAY (at 31st) 
New York 1, N. Y. 
Phone: LO. 5-3088 






































Laws ryers: 
Clinton 


oa oD 


TITLE INSURANCE COMPA 
OF NEW JERSEY 





~~ 

































OQ 


TITLES INSURED 
THROUGHOUT NEW JERSEY 
on the Certification 

of Authorized Attorneys 


A NEW JERSEY CORPORATION 
Serving New Jersey * Organized 1928 






AGENCIES IN: 








CaMpEN @ FREEHOLD @ Morristown @ New Brunswick 
PaTeRsoN @ RiIveRsIDE @ Toms RiveR @ TRENTON 


15 MARKET ST. NEWARK, N. J. Mitchell 2-7878 
BERGEN COUNTY OFFICE: 63 HUDSON ST, HACKENSACK 


